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PREFACE. 



It is remarkable that^ whilst the decisions in the 
courts of law, relating to property and to suits 
of minor interest, have been accurately reported, 
scarcely any effort has been made to record the 
proceedings before the highest tribunal in the king- 
dom on claims to the most important possession to 
which a subject can aspire — the dignity of a Peer 
of the Realm. 

The only works in which those claims are noticed 
are " Collins's Precedents of Baronies by Writ," 
" Cruise's Treatise on Dignities," and in the ** Re- 
port of the Gardner Case," by Denis Le Marchant, 
Esq. ; but however valuable the first of those vo- 
lumes may be, and its utility is unquestionable, it 
consists more frequently of abstracts of claimant's 
cases and collections of precedents and opinions, 
than of the proceedings before the Hou^e, or before 
the Commissioners to whom claims were referred. 
It was not so much the object of Mr. Cruise's 
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labours to report cases as to adduce decisions with 
reference to his observations, which necessarily con- 
fined him to a brief statement of the leading points 
of the various claims to which he has alluded. In 
the Gardner Case, the law which regulates the de- 
scent of peerages was not agitated, as distinct from 
the law which governs the descent of property. 
The question was simply one of legitimacy, and 
the importance of the general principle involved in 
the decision, as well as the very able manner in 
which the Editor has illustrated the subject, give 
to that work strong claims on the attention of jurists 
in all countries. 

This volume is, therefore, the only Report of the 
Proceedings on a Claim in which the law of Peerage 
was involved that has been published ; and it may 
be hoped that it will tend to render the law on the 
subject more fully understood, since there was 
scarcely a point connected with dignities which was 
not adverted to in the Committee. When it is re- 
membered that numerous individuals are, or by the 
mere course of nature may become, personally 
interested in Baronies which originated in writs 
of summons ; that a claim to a peerage cannot be 
brought to a conclusion before the House of Lords 
without an expense of many thousand pounds; and 
that there is no object of ambition more natural 
than the desire to recover that hereditary seat in 
the legislative assembly which our ancestors pos- 
sessed, it is extraordinary that the proceedings of 
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the House of Lords on those claims have not been 
more attentively regarded by the public at large, 
and more carefully reported. 

It is not on grounds of a general nature only that 
the claim to the Barony of I'lsle merits particular 
notice. The law on Baronies by Writ, which has 
been repeatedly recognized in decisions of the 
House of Lords, and uninterruptedly acted upon 
for centuries by the Crown, namely, that a writ of 
summons to parliament and a sittings in consequence of 
such writ, created a dignity to the party and the heirs 
of his body, without reference to the period when such 
writ and sitting occurred y was, it appears, doubted 
by the Committee; the case of Neville, in the 
reign of James the First, when the Judges deter- 
mined that such was the law, was said never to 
have occurred ; and a period was suggested when 
baronies, which originated in writs of summons, 
first became hereditary. 

Under these circumstances it is not too much to 
say, that if a solitary precedent could avail against 
innumerable decisions, against the practice of ages, 
and against the fact that fourteen peers at this mo- 
ment exist by virtue of writs long antecedent to the 
period in question, the principle on which the I'lsle 
case was decided would tend to change the law on 
the subject ; and it consequently becomes very de- 
sirable that the grounds on which a new law is 
sought to be formed, and the dicta of Judges who 
lived upwards of two centuries ago overturned, 
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should be submitted to the attention of those per« 
sonages who may hereafter be called upon to pro- 
nounce on a similar claim, as well as of that part of 
the legal profession, and of the public, which may 
be interested in the descent of dignities. 

In illustration of the various statements of Counsel 
and of the Committee, numerous notes are intro- 
duced, and more particularly with reference, to the 
opinion on Baronies by Writ, which the Editor has 
felt jt his duty to dispute ; but it is hoped, that his 
remarks are expressed with a proper regard for the 
rank and merits of the learned individual by whom 
those views on the subject are entertained. 

Whatever may have been his reluctance to con- 
trovert those views, it has been forgotten in the 
importance of the subject, and by finding that a de- 
cision, founded on what is presumed to be the law 
on baronies by writ, was described by the present 
Lord Chancellor, then the Attorney-General, as 
being ^^ proper and just, and that it was impossible 
for the House to have pronounced any other judg- 
ment upon that claim^ ;" and also, that it is the opi- 
nion of the present Lord Chancellor of Ireland, and 
of the present Vice Chancellor, then the petitioner's 
counsel, that the '' distinction raised by the noble 
lord as to the period when the writs were issued, is 
not founded on any sound principle, but is at vari- 
ance with the precedents on the Journals of the 
House«." 

' The case of Botetourt, p. 152. ' p. 294. 



( ^iii ) 

Fortified by such authorities, and deeply im- 
pressed with the consequences which must attend 
the adoption of the idea that baronies were not 
hereditary before the 6th Ric. II., or of the opinion 
expressed by a member of the Committee that 
there should be a limitation to the period when 
titles may be claimed, because those positions seem 
to militate against the principle on which the House 
itself is constituted, and are destructive of the 
highest privilege of the Peerage, namely, that no- 
thing but a conviction for delinquency can impede 
the descent of a dignity, without relation to the 
period when it was bestowed, or to the time it may 
have been in desuetude; and more than all, from 
being persuaded that those views of the subject are 
not well founded, he has endeavoured to prove their 
fallacy with a zeal which could only arise from con- 
viction. 

It was his first object to establish the truth of the 
case reported by Lord Coke in the 8th Jac. I., when 
the Judges decided that a writ and sitting created 
an hereditary barony, because the suspicion enter- 
tained by a Noble Lord might have influenced his 
opinion. Of the general accuracy of that report, 
such evidence has been adduced in the notice of it 
in the Appendix, as to prove that the doubts wliich 
have been expressed are unfounded; whilst the 
notes present many decisions before that case oc- 
curred, which are strictly consistent with the expo- 
sition of the law on that occasion. 
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Although it is contended that the apparent 
grounds on which the lisle case was decided are 
at variance with precedents and with the law, as it 
has been laid down by the most distinguished 
writers, and acted upon for several centuries by the 
House and the Crown, it is by no means to be sup- 
posed that the decision itself was not a proper 
one. 

To constitute an hereditary barony there must, it 
is said, be writs of summons to, and sittings in. Par- 
liament, and the proof of the latter must be by the 
Records of Parliament. It is not certain whether 
by " Records of Parliament" is meant only the 
*' Rolls of Parliament," which are full of chasms, 
and are otherwise excessively imperfect, or include 
records which, though not entered on the Rolls, 
are dated in Parliament, and which appear from 
other circumstances to be records of transactions 
which unquestionably . took place in Parliament. 
On no occasion, however, has the House received 
any other proof of sittings than the Rolls of Parlia- 
ment or the Journals; but the point did notarise 
in the I'lsle case, because though there were alto- 
gether fifteen writs, one to Gerard de I'lsle, and 
fourteen to his son Warine de Tlsle, and though 
eleven of the Parliaments to which he was sum- 
moned actually met, there was no proof on the 
Rolls or otherwise that either of them ever sat in 
Parliament. 

That Warine de lisle did sit in Parliament in pur- 
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suance of one or all of those writs, no one who is 
acquainted with the history of this country in the 
fourteenth century can for a moment hesitate to be- 
lieve, and on one particular occasion there was the 
strongest presumptive evidence of the fact; but 
as there was not that proof of sitting which the 
House has required in previous cases, there would 
have been nothing inconsistent with former deci- 
sions, or with what has been laid down as law, if it 
had resolved that the petitioner had not made out 
his claim, on the ground that a proof of sitting was 
indispensable, and that no such proof, by the Re- 
cords of Parliament, had been shown. Whether a 
sitting in Parliament upon a writ of summons was 
always deemed necessary to create an hereditary 
dignity, may perhaps be questioned from a letter to 
Maurice Lord Berkeley from the Chief Baron of the 
Exchequer in the 14th Hen. VHI. 1631, in which 
it is said, that ** the entering of the writ in the Par- 
liament Roll, and requesting a peer to act as his 
proxy, gave him, " by matter of record, the full 
estate and degree of a baron^;" but since the 8th 
Jac. I. 1610, when the opinion of the Judges was 
pronounced on the point, no barony by writ has 
been allowed without a sitting in Parliament being 
proved. 

- As the claim to the barony of I'lsle might have been 
resisted on the ground of a want of a proof of sitting, 

' See p. 325. 
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it is needless to consider whether there were any 
other obstacles to its success. How far it was pru- 
dent to urge a claim derived through an attainted 
ancestor, or supposing that the attainder did not 
affect the interest of the co-heirs of the dignity, or if 
it did, that their interest was revived by the act of 
restitution in blood, whether it was not more advi- 
sable to have claimed the barony of Berkeley 
created by the writ of the 23rd Edw. L, for which 
there are several proofs of sittings, or the barony of 
Tyes, which was created in the 27th Edw, I. to 
Henry le Tyes, who was summoned to, and present 
in, the Parliament at Lincoln in the 29th Edw. I., 
of which dignities the petitioner was also the eldest 
co-heir, instead of claiming a barony, for which no 
proof of sitting by the Records of Parliament can 
be found, and producing two charters as part of the 
case, which charters, if true, show that the dignity 
did not originate in the manner necessary to esta- 
blish the petitioner s claim, it is now useless to in- 
quire; but great doubts may be entertained whe- 
ther the claim was placed in the most eligible and 
strongest light of which it was susceptible. 

The proceedings before the House have been 
printed from the notes of the shorthand writer with 
no other alterations or abridgments than were ab- 
solutely necessary in a report of the speeches of 
counsel. The opinions of the present Lord Chan- 
cellor of Ireland, and the Vice-Chancellor of Eng- 
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land, on the effect of the resolution of the House, 
are added ; and an Appendix, containing 

I. The Case of Neville, Lord Abergavenny, 
in the 8th Jac. I., in which the Judges pro- 
nounced the Law relative to baronies by 
writ, with remarks tending to remove the 
doubt of that case having occurred. 

IL The Case of the Barony of Botetourt, 
decided in 1764. 

IIL The Case of the Barony of Berkeley, 
to which a claim as a Barony by Tenure is 
now pending before the House; with obser- 
vations on BARONIES BY TENURE generally, 
including a Report of all the cases in which 
the question has been agitated, namely, in 
those of Arundel, l'Isle, Abergavenny, 
Roos, and Fitzwalter, with the remarks of 
the Lords' Coibmittees on the dignity of the 
Peerage thereon. 

IV. and V. Two Patents, the one of the creation 
of Sir Arthur Plantagent as Viscount l'Isle, 
and the other of the creation of Alice Lady 
Dudley, as Duchess Dudley, which are cited 
in the l'Isle case. 

VI. Original notes of the proceedings in the 
Parliaments of the 3rd and 27th Hen. VIII., 
containing the names of the Peers present, 
which are not printed in the Lords' Journals. 

VII. Observations on Precedency in the 14th 
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and 15th centuries, and on the question 
whether dignities granted by patent to the 
heirs of the body of a grantee were deemed 
to convey the dignity to his heirs general. 

Although the utmost care has been taken to ren- 
der the statements in the Notes and Appendix cor- 
rect, it is possible that some errors may be detected : 
for these neither an explanation nor an apology 
is necessary to such persons as can appreciate the 
labour of forming precedents and meeting objec- 
tions, not from previous Reports or indexed Cases, 
for of such very few exist, but from an examination 
of the descent of every Barony by Writ that has 
been created ; from an inquiry into the causes of 
the anomalous cases which have given rise to the 
idea that Baronies were not hereditary before the 
fifth year of the reign of Richard the Second ; and 
from the effort to deduce from those investigations, 
and from the Rolls of Parliament and other records, 
as well as from the general history of the country 
and state of society in the middle ages, a conclusion 
as to the nature of the dignity of a Baron of the 
Realm at that period. 

To the Reports of the Lords' Committees on the 
Peerage, it will be seen that the Editor has fre- 
quently adverted ; and the fact that he has occa- 
sionally shewn that the statements therein are not 
correct, and, in a few instances, doubted the justice 
of the opinions contained in them, will, he hopes, 
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prove the sincerity with which he expresses his 
respect for die learning and laborious research, 
which are their general characteristics. 

To Philip Charles Sidney, Esq. the Editor is in- 
debted for the MS S. from which the proceedings are 
printed ; to his friend Charles George Young, Esq. 
York Herald, for much valuable assistance, the im- 
portance of which cannot be too highly appreciated, 
or sufficiently acknowledged ; and to Thomas Duffus 
Hardy, Esq. F.S.A. of the Record Office in the 
Tower, for having favoured him with various extracts 
from that repository. 

In conclusion, the Editor is, perhaps, bound to 
notice the singular anxiety which the Crown ap- 
pears always to have manifested to revive the title 
of lIsle, whenever, from the limitations of the va- 
rious patents, or from attainders, it has reverted to 
it ; and the extraordinary, if not unparalleled, num- 
ber of dignities of which the Claimant to the Ba- 
rony of risle is the representative, because those 
points were adverted to in the proceedings. 

For above four hundred years the maternal an- 
cestors of Sir John Sidney, with the exception of 
two short intervals, enjoyed the title of I'lsle as a 
title of peerage, the dignity having been uniformly 
revived in the person of the next heir, or of the hus- 
band of the next heir, whenever there was a failure 
of individuals capable of inheriting according to the 
limitations of the various patents ; or when the title 
was forfeited by attainder. 
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Sir John Talbot, (son and heir of Margaret, se- 
cond wife of John, 1 st Earl of Shrewsbury, eldest 
daughter and co-heir of Richard Beauchamp Earl 
of Warwick, by his second wife Elizabeth, daughter 
and sole heiress of Thomas Lord Berkeley, by Mar- 
garet his wife, daughter and sole heiress of Warine, 
2nd Baron I'IsIe, son of Gerard, 1st Baron Tlsle, 
whose mother was Alice, sister and sole heiress of 
Henry, 2nd Baron Tyes,) was created Baron de 
l'Isle by King Henry the Sixth, in 1444, to him and 
his heirs, lords of the manor of Kingston l'Isle, and 
in 1461, Viscount l'Isle, with remainder to his 
heirs male. His son Thomas, second viscount, dying 
without issue. Sir Edward Grey, who had married 
Elizabeth his sister, and eventually sole heiress, was 
created Baron l'Isle by King Edward the Fourth, 
and Viscount l'Isle by Richard the Third. He 
was succeeded by his son John Grey, Viscount and 
Baron Tlsle, who died without issue male ; and in 
consequence of a marriage having been contracted 
between his daughter and heiress Elizabeth and 
Sir Charles Brandon, K.G., the said Sir Charles 
was created Viscount l'Isle, to him and his heirs by 
his said wife ; but that marriage not taking effect, 
the patent was cancelled. She died without issue ; 
and very shortly afterwards, in 1523, Sir Arthur 
Plantagenet, K.G., the second husband of her eldest 
aunt and co-heiress Elizabeth, was created Viscount 
l'Isle, to him and his issue male by her. He died 
without issue male in 1541, when the title so created 
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again became extinct ; and in the next year John 
Dudley, son and heir of the said Elizabeth by her 
first husband Edmund Dudley, was created Viscount 
l'Isle, to him and his heirs male. He was subse- 
quently raised to the earldom of Warwick and 
dukedom of Northumberland, but forfeited all his 
honours by attainder for high treason in 1553. His 
eldest surviving son, Ambrose Dudley, was how- 
ever created Baron l'Isle in 1561, and Earl of 
Warwick, and died without issue, when both those 
titles became extinct. In 1605, Robert, 1st Baron 
Sidney, son and heir of Sir Henry Sidney, K.G. 
by Mary Dudley, the only sister that left issue of 
the said Ambrose Earl of Warwick, apparently in 
consequence of his being the eldest co-heir of the 
Barons l'Isle under the writ of the 31st Edw. III., 
and sole heir of the personages who had borne the 
titles of Baron and Viscount l'Isle under the va- 
rious creations which have been noticed, was created 
Viscount l'Isle, to him and the heirs male of his 
body, and in 1618 was advanced to be Earl of Lei- 
cester, which titles became extinct on the death of 
Joceline, 7th Earl of Leicester, in 1743. Elizabeth, 
his niece, was eventually his sole heiress, whose 
grandson and heir is Sir John Shelley Sidney, Bart, 
Sir John Sidney is consequently eldest co-heir of 
the ancient barony of l'Isle ; and sole heir of the Tal- 
bots, Barons and Viscounts l'Isle; of the Greys, 
Viscounts and Barons l'Isle ; of John Dudley, Vis- 
count l'Isle ; of Ambrose Dudley, Baron l'Isle ; and 
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of the Sidneys, Viscounts lisle ; and unites in his 
person the representation of the following dignities : 
ELDEST CO-HEIR of thrcc Barofiies by Writ, viz. Berke- 
ley, 25th Edw. I. ; Tyes, 27th Edw. I.; and de 
l'Isle, 31st Edw. III.; of the Beauchamps, Earls 
of Warwick, from the reign of Edward the First to 
that of Henry the Sixth; of the Mauduits, Earls of 
Warwick, in that of Henry the Third ; of the New- 
burghs, Earls of Warwick, from the Conquest to the 
time of that monarch ; and of the baronies of Fitz 
John, by writ, 49th Hen. IH. and 23rd Edw. I. ; 
and Tony, 27th Edw. I.; and sole heir of persons 
who, by virtue of various patents, have possessed 
sLv Baronies, I'lsle, 1444, I'lsle, 1476, I'lsle, 1661, 
Denbigh, 1663, Sidney of Penshurst, 1603, and 
Sidney of Milton, 1689; Jive Viscountcies, I'lsle, 
1452, risle, 1483, lisle, 1642, lisle, 1606, and Sid- 
ney of Shepey, 1689 ; sia; Earldoms, Warwick, 1647, 
Warwick, 1667, Leicester, 1663, Leicester, 1618, 
and Romney, 1694; and of the Dukedom of 
Northumberland, created in 1661 : he is moreover 
one of the few descendants of King Henry the 
Seventh — A descent more splendid, and a represen- 
tation of dignities more numerous, than are perhaps 
possessed by any other Commoner, and which fully 
justified the expectation of the leading counsel in 
the case, that the House of Lords would gladly have 
come to such a resolution as might have had the 
effect of restoring to it the heir of families so dis- 
tinguished in the annals of this country. This, how- 
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ever, can only be done by the prerogative of the 
Crovsrn ; and although the exercise of that preroga- 
tive would undoubtedly be an act of favour, it 
would also be an act of justice : nor would it form 
a precedent for similar favours, for in no other in- 
stance could such claims be urged, whilst it would 
be gratifying to all who are sensible of those his- 
torical associations which are connected with the 
great and illustrious names of de l'Isle, Grey, 
Talbot, Dudley, and Sidney, that their repre- 
sentative should enjoy that rank and title to which 
they were respectively elevated, and which, during 
the long period of upwards of four centuries and a 
half, has from time to time been so frequently 
revived in their descendants. 



5th February, 1829. 
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DESCENT OF THE BARONY OF L'ISLE. 



Sn Waeinb db LTgLK—^lice. daughter of Henbt,' lit Barom Ttbs, who wu fummoiMd to 

mK 1 VA^ TTT IQOT D..i:.-.^.* r...^ nt -|?J— T «^ 1 VJ-. -rr -o j *-^ j _^i. i. • 



Ob. I £dw. m. 1327. 



Parliament from 27 £dw. I. to 1 Edw. IT. Foond niter and ide heir, 
in the 1st Edw. III., of Henry, 2nd Baron Ttes, who was sum- 
moned to Parliament from 6 to 14 Edw. II. : ob. 24 Edw. III. 



Gerard de L'Isle, s. and h. et 22, 1 Edw. III. 

smnmoned to Parliament 31 Edw. III. 

ob. 9 June, 34 Edw. III. 1360. 

Warzne de LUsle, s. and h. st 24, sumrooned 
to Parliament from 43 Edw. III. 
to 6 Ric. II. ob. June, 1382. 

Margaret, daughter and sole heiress,ssTHOMAs, 6th Baron Berkeley 
SBt. 22, married 47 Edw. III. I by writ, summoned to Parlia- 
ob. ante 5 Heniy V. 1417. ment from 6 Ric. II. to 

6 Hen. V. ob. 1417. 



r 



Eliabeth, daughter ands-Bichaid Beauchamp, Eari of Warwick, K. G. 
sole heiress, ob. circa I he styled himself " Comes de Warrewyk et de 
1421. Aumarle, Seignur Vide,*' ob. April 30, 

17 Hen. VI. 1439. 



r 



Margaret, eldest daughter=John Talbot, 



and co-heir to her mother, 

at 28, 17 Hen. VI. 

ob. 14 June, 1467. 

Second wife. 



1st Earl of 

Shrewsbuiy, 

K.G. 



Eleanor, 2nd daughter and co-heir, 

set. 25, 17 Hen. Vl. married first, 

Thomas Lord Roos ; and secondly, 

Edmund Earl of Dorset, afterwards 

Duke of Somerset. 



J 



John Talbot, son and heir apparent to his 
mother. Created Baron de Vide 22 

Hen. VI. 1444. Created Vieeount VItU 
30 Hen. VI. 1451, slain vita matrit 
July 30, 1453. 



Elizabeth, 3rd 

daughter and 
co-heir, SBt. 

22, 17 Hen. 

VI. married 
George Neville, 
LordLatimer. 

A quo Hugh Duke of Northum- 
Hunloke, Bart.', berland, Winchcombe Howard 
George Earl of Hartl^, Esq., James Knightly, 
Euez, ami Clmrlotte Esq., Miss Grove, Villiers Wil« 
~ ~ ~ liam Villiers, Esq., Montagu 

Earl of Abingdon, Sir Francis 
Burdett, Bart., William Fermor, 
Esq., and John Lord RoUo, 

CO-HEIRS, 1824. 



A quo Sir Henry 



Baroness de Roos, 

OO-HEIHS, 1824. 



Thomas Talbot, Baron and 
Viscount L'lsle. Slain 
30 March, 10 Edw. IV. 
1470, 8. p. 



Elizabeth, eldestssSir Edward Grey* Cre- 



sister and co-heir, 

set. 18, 

10 Edw. IV. 



John Grey, Viscount and 

Baron L'Isle, st. 11, 

1492, ob. 6 Sept. 

1504, when theViscountcy 

became extinct. 



ated Baron de hide 15 
Edw. IV. 1475, and 
FucottiUL'Ii^lRic.IIL 
1483, ob. 27 July, 1492. 



Margaret, sst. 16, 

10 Edw. IV. married 

Sir Geor|eVere,Knt. 

and died before 

1475, 8. p. 
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Edmund=Elizabeth, aunt, and^€ir,Arthur Plantagenet, 



Dudley, 
Esq. 

1st hus- 
band. 



eventually sole heir 

of Elizabeth, 
Viscountess L'Isle. 



K. G. created Viscount 

Llslel523,ob.l541, 

8. P. If . when the Vis- 

countcy became extinct. 
2nd husband. 



1 

Other 

daugh- 
ters, 
ob. s. p. 



Elizabeth, daughter and heir, st. 2 months, John Dudley, s. and h. created VUeount VItU 



1504, contracted to Sir Charles Brandon, 

K. G. who was therefore created 

VUamnt Vide May 15, 1513 ; which 

patent was cancelled in 1523. She died 

befort 1523, s. p. 



1542, Earl of Warwick 1547, and Duke of 
Northumt>erland, 1651, K. G. beheaded and 
attainted 1553. 

T 

A 



DESCENT OF THE BARONY OF L'lSLE— continued. xxvii 



Ambrose Dudley, 

1. and h. created Baron 

L7s^ Dec. 25, and Earl 

of Warwick Dec. 26, 

1561, K.G.ob. 21 

F^ruary, 1589, s. p. 

wben his honours 

became extinct. 



Sir 
an 



Robert Dudley, 
created Baron 
Denbigh Sept. 28, 
and £irl of Lei- 
cester Sept. 29, 
1563, K. G. ob. 
1588, 8. p. L. 
when his honours 
became extinct. 

§ 

§ 
Robert Dudley, 

illegitimate son. 



Mary,= 
ob. 
9th 
Aug. 

1586. 



Sir Philip Sidney, s. and h. 
ob. 1586, s. p. M. 



'Sir Henry Katherine, wife Other sons 
Sidney, of Heniy, 3rd and 

K. G. Earl of Huntingdon ; daughters, 
ob. 5th found co-heir to[her ob. s. p. 
May, brother, Ambrose 
1586. Earl of Warwick, 
1589, ob. 8.>. 1620. 



Elizabeth, daughter and heir, found 
co-heir of her uncle, Ambrose 
Earl of Warwick, 1589, married 
Roger Earl of Rutland, ob. 1612, s. p. 



Robert Sidney, 2nd son, found heir to his niece, 

the Countess of Rutland, 1612. Created Baron 

Sidney 1603, Viscmmt VIsU May 4, 1605, and 

Earl of Leicester^618, K. G. ob. 1626. 

T 

Robert, 2nd Earl of Leicester, K. B. 
ob. 1677. 



Philip, 3rd Earl of Leicester, 

ob. 1698. 

• 

Robert, 4th Earl of Leicester, 
ob. 1702. 



HeniY Sidney, 4th son. Created Baron Sidney of 
Milton, and Viscount Sidney of Sheppey, 1689 : 
Created Earl of Romney 1694 ; ob. 1704, s. p. 



i 



Philip, 5th Earl John, ^th Earl 

of Leicester, of Leicester, K. B. 
ob. 1705, s. p. ob. 1737, s. p. 



1 

Jocelyne, 7th and last Baron Sidney, 

Viscount L'Isle, and Earl of Leicester, 

ob. July, 1743, when all those dignities 

became extinct. 



Thomas 

Sidney, 

4th son. 



I 

Elizabeth, daughter,^ 

and eventually sole 

heir to her uncle, the 

lastEarl of Leicester, 

ob. 1783. 



J 



Sir Bysshe Shelley, Bart.==sElizabeth Jane, daughter, and eventually 

sole heir, bom 1741, married 1769, 
died M«y, 1781. Second Wife. 

Sir John Shelley Sidney, created a 
Baronet 1818, sole heir to his mother, 

ELDEST CO-HEIR, AND CLAIMANT OP 

THE Babony of L'Islx in 1824. 



^Wmism Perry. 

ofTurville 

Park, in the 

county of 
Bucks, £m|. 



BARONY OF LISLE. 



Statement OP THE Gerard de l*Isle, the son and heir of 

Warine de Tlsle^, by Alice, daughter of 
Henry Baron Tyes, and sister and sole heiress of Henry 
Baron Tyes^, was summoned as a baron of the realm by 

• Esch. I Edw. ni. No. 15. 

* Esch. 1 Edw. III. No. 54, and 24 Edw. III. No. 95. Although it formed no 
part of the Case, the descent of Gerard de I'lsle, from the family of Tyes, is a veiy 
important feature in it; as it. is not improbable that the barony, vested in the house 
of risle, originated in the writs of summons % Henry de Tyes, who was regularly 
summoned to parliament from die 27th Edw. I. to the 1st Edw. II., and was present 
in the parliament at Lincoln in the 29th Edw. I., when he was a party, to the Letter 
from the Barons to Pope Boniface \1II., to which instrument his seal is still attached. 
He died in 1308, leaving Henry his son and heir of full age, who was regularly 
summoned to parliament from the 6th to the 14th Edw. II., in which year he was 
beheaded and attainted for his adherence to the Earl of Lancaster. In the 1st 
Edw. III. the proceedings against the earl and his followers were reversed; and 
Alice, the sister and heir of Heniy the last I<ord Tyes, obtained restitution of her 
brother's lands. She died in the 24th Edw. HI., and four years afterwards, 
namely, in the 28th Edw. III., her son was a party to an instrument which almost 
places it beyond a doubt that he was then a peer of the realm, (see p. 3,) and in 
the 31st Edw. III. he was sunmioned to parliament. The presumption that Gerard 
de risle became a peer,7'ure matris, arises from the following facts : 

1st. That neither his father nor grandfather was ever summoned to parliament. 

2nd. That there is not the slightest proof that he enjoyed the baronial dignity until 
after his mother*s death. 

3rd. That he possessed that rank within four years, and was summoned to parlia- 
ment within seven years, after her decease. 

4th. That numerous instances exist in which the husbands or sons of the heiresses 
of barons were sunmioned to parliament in the fourteenth century. 

Two arguments might be adduced to prove that Gerard de Tlsle was not sum- 
moned 7 ure ma<m: the one, that he was not summoned as " Lord Tyes ;" the 
other, that his father was not, according to the custom of the age, summoned jur< 
uxoris. To the first of these objections it is a sufficient answer, that no instance is 
known of any title being attributed to barons in writs of summons at the period in 
question, they being always described by their family names, excepting when it was 

B 
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writ tested on the 15th December, 31 Edw. III. 1357, by the 
appellation of " Gerardus de Insula," to attend the parlia- 
ment which was appointed to meet at Westminster, on Mon- 
day next after the Feast of the Purification, i. e. on the 5th 
February, 1358 ^ By writs tested on the 20th June, 32 
Edw. III. 1358, six bishops, six abbots, two priors, the dean 
of Wells, seven earls, about thirty barons, among whom was 
Grerard de I'lsle, the judges, and several other persons who 
Were not peers, were commanded to attend at Westminster, 
on Sunday next after the Feast of St. Margaret the Virgin, 
f. e. on the 22nd July, 1358, '^ colloquium habere et tracta- 
tum" — " cum prelatis, ac magnatibus et proceribus predictis 
tractaturi, vestrumque consilium impensuri," the usual words 
m writs to parliament.^ Gerard de lisle was found heir to 
his mother in the 24th Edw* III*> at which time he was aged 
forty and upwards ^. In September, S3 Edw. III. 1359, he 
received letters of protection, being then in the king's service*; 
and died on the 9th June, 34 Edw. III. 1360^ 

No notice of any parUament occurs on the Rolls of Parlia- 

necessary to distinguish two individuals, of the same baptismal and surnames, from 
each other, by the addition of the name of their chief territorial possession ; and to 
the second, that from the death of Henry Lord Tyes in the 14th Edw. II. until the 
1st Edw. III., his lands and dignity were forfeited ; and that Warinc de Tlsle, the 
husband of Alice his sister and heiress, died in the same year, and on th6 same occa- 
sion, as his brother-in-law Lord Tyes. In September, 24 Edw. III., in which year 
Gerard de I'lsle succeeded his mother, he performed a pilgrimage to Rome, which 
may account lor no notice being found of him for some time afterwaids. - Fiedera, 
tome ▼. p. 682. The Lords' Committee in their Third Rqwri on the Dignity of a 
Peer of the Realm, observe, " It is more probable that Gerard de lisle was sum- 
moned to parliament as heir of the family of Tyes, which had been before summoned 
for two generations, than that he v?as summoned in respect of the manor of Kingston 
risle."— p. 195. 

' Rot. Claus, 31 Edw. III. in doiso, m. 2. 

' Rot. Claut. 32 Edw. III. in dorso, m. 14. This writ is not noticed in the pro- 
ceedings before the House. 

» Eich. 24 Edw. HI. No. 95. 

* Rot. Franc. 33 Edw. HI. pt. 2, m. 9. 

* Esch. 34 Edw. HI. No. 53. 
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ment^ or in the Statutes of the Realm after April, 31 
Edw. III. 1357, until January, 34 Edw. III. 1361 ; nor are 
there any writs extant imtil after the death of Gerard de 
risle, excepting two ; the one tested on the 10th October^ 
33 Edw. III. 1359, in which year he was in the wars in 
France, commanding four earls and nineteen lay persons, 
some of whom were neither peers nor judges, to attend a 
Council during the king's absence^; and the other, tested 
Srd April, 34 Edw. III. 1360, ordering the prelates, earls, 
and twenty barons named, to attend a parUament at West- 
minster, on the Morrow of the Ascension, L e. 15th May fol- 
lowing*, but which parliament does not appear to have met^ 
It may be inferred, therefore, that Gerard de I'lsle was only 
once summoned to, and it is not Ukely that he ever sat in, 
parUament after the issue of the writ of the 31st Edw. III. ; 
but there is very strong presumptive evidence that he sat as 
a peer in the parliament of the 28th Edw. III., though that 
circumstance was not alluded to in the proceedings *. Parlia- 
mentary writs were only once issued after the 31st Edw. IIL 

> Rot. Claus. 33 Edw. III. in dorso, m. 10. 

* R43*, Clous, 34 Edw. III. in dorso, m. 35. 

* No notice of a parliament being held on the moiTOw of the Ascension in the 34th 
Edw. III. is to be found on the Ralls of Parliament, or in the Statutes of the Realm. 

* Pursuant to writs tested at Westminster, I5th March, 28 Edw. III. 1354, 
addressed to the prelates and abbots, to the piince of Wales, the duke of Lancaster, 
eleven earls, and forty-eight barons, (JRo(. Claw. eod. ann,) a parliament met at 
WetiminMteT, on Monday after the Feast of St. Maik, t. e, 2%ih April next following, 
when the chancellor stated, that one cause of the sunmions was with a view to the 
termination of the war with France ; and the last entry on the roll of that parliament 
is, that Robert de Durghersh, the king's chambexfain, informed the ** Grantz et 
Communes" there present, that a treaty had taken place on the subject, and 
that hopes were entertained of a successful result, ** quel issue notre Seignur le Roi 
ne Yoet prendre sanz assent des Grantz et de ses Communes. Par quoi le dit Chaum- 
berleyn enquist et demanda, de par notre dit Seignur le Roi, des ditz Grantz ct Com- 
munes, s'ils vorroient assentir et accorder a la Pees, en cas que homme punoit atten- 
dre de la avoir par Tretee et acord des parties. A quoi les dites Communes d'un 
assent et d'un acord respounderent : Qe quel issue qe pluist a notre dit Seignur 
le Roi et a les Grantz de prendre du dite Tretee feust greable a eux. Sur queu 
respons dist le Chaumberleyn a les dites Communes : Donqes vous voillez assentir aa 

b3 
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until his demise, but as he was undoubtedly in the king's 
service abroad a few months before the date of those writs, 

Tretee du Pees perpetuele, si homme la puist avoir. £t les dites Communes respon- 
derent entierement et uniemeDt, Oil, Oil. Sur quoi feust commande par Mestre 
Michel de Northburgh, gardeyn du Prive Seal nostre Seignur le Roi a Sire Johan 
de Swynleye Notair Papal, q*il ent ferroit instrument public."— Rot. Pari. vol. ii. 
pp. 2.54. 262. On the 2Sth rfAugutt following, the spiritual and temporal peers by 
separate instruments, dated at Wettminster on that day, solemnly appointed five per- 
sons as their proxies to consent on their parts to the arbitration of the pontiff in the 
dispute between the English and French monarchs. These documents are printed 
in the Fadera, tome v. pp. 797, 798, from the originals in the Tower, but which 
cannot now be found. The instrument of the temporal peers evidently includes the 
greater part of the Baronage of the time ; and there can be little doubt that eveiy 
person named in it was a baron of the realm, even, which the preceding extract from 
the Rolls of Parliament, and the date and place where the instruments were executed 
render highly probable, if they were not then all sitting as peers of parliament. 
There are altogether eighty-eight names ; of which one was the Prince of Wales, 
two, the younger sons of the King, namely, Lionel Earl of Ulster, who was then 
about sixteen, and his brother John Earl of Richmond, who was then fourteen, the 
Doke of Lancaster, eleven earls, and sixty-nine who are described as ** dominus" of 
some territory in England. The four to whom that designation is not applied were, 
however, undoubtedly barons of the realm, having been summoned either to that or 
to previous parliaments. Of the whole body, the Prince of Wales, the Duke of Lan- 
caster, ten earls, and foity-three barons, were expressly summoned to that parlia- 
ment ; thirteen of the remainder had been summoned to previous, and some also to 
subsequent parliaments ; ten were summoned to subsequent parliaments ; and eight 
only are not recorded to have been ever summoned, of which eight were — Lord Ferrers 
of Chartley, whose ancestors and descendants were summoned ; Miles de Stapleton, 
whose father and grandfather were summoned ; and Nicholas de Poyntz, whose 
father, grandfother, and great grandfather, were summoned : the others were John 
Talbot of Castle Richard, Miles de Stapleton of Hathesey, Hugh de Menill, and 
Robert Bertram, who were persons of great landed property, and whose ancestors 
had been either summoned, or were barons by tenure, and Robert de Ilerle, Lord 
of Kirby, who was Admiral of the King's Fleet in the 35th Edw. III., and was 
a person of considerable consequence. Among these names the sixtieth is Gerardiu 
ds Jruula, Dominus de Stowe, aad which seems to establish that he then ranked and 
acted as a peer of the realm, and that Stowe, and not Kingtton VJsU, was considered 
his most important lordship. 

It is material to add, that three barons, viz. Edward ie Despenser, Roger de Clif- 
ford, and John de Welles, whom we find parties to this document, whose ancestors 
had been summoned for several generations, were summoned for the JirU time 
in the 31st Edward III., when Gerard de Tlale was summoned ; and that the pre- 
sumption that the persons named in it were sitting as peers of parliament, is not 
negatived by the fact, that many of them were not summoned to that parliament, 
that others were not summoned until many years afterwards, and that a few are not 
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it is probable that the omission of his name therein arose from 
his being out of the kingdom; and it is certain that not half 
the barons were included in the writs alluded to^ By an 
inquisition^ held at Kingston Tlsle on the 28th June, 34 
Edw. III. 1360, it was found that he died seized, inter alia, 
of the manor of Kingston Tlsle in the county of Berks, which 
he held of Robert de lisle of Rougemont, by the service of 
one knight*s fee and a pair of gold spurs, or sixpence per 
annum ; that he died on the 9th of June preceding; and that 
his son, 

Warine DB L isLB, Warine DE lIsle was his next heir, and 

then of the age of twenty-four years and 
upwards, at which time, according to Dugdale, he was in 
the wars in France*. He was summoned to parliament by 
writ tested 6th April, 43 Edw. III. 1369; and again in the 
44th, 46th, 47th; twice in the 49th Edw. III.; in the 1st; 
twice in the 2nd; in the 3rd, 4th; and thrice in the 5th 
Ric. II. ^ and died on the 28th June, 6 Ric. II. 1382. He 
was included in every writ to parliament between the 43rd 

recorded to ha^e been ever summoned, since not only are similar anomalies to be 
found in the Letter from the Barons to the Pope in the 29th Edw. I., to which in 
some points this instrument bears a resemblance, but the Roll* of Parliament afford 
numerous instances of persons sitting as peers who were not summoned for many 
years after, as well as of some who were never summoned. The RolU of Parliamait, 
of the 13th Edw. III., present another example of Peers in Parliament sending 
letters under their seals : vol. ii. p. 105. 

* By the writ of the 3lst Edw. III., when Gerard de Tlsle v^as first summoned, 
fifiy-one barons were summoned : and the following are the numbers in the seven 
writs preceding, and in the seven next ensuing, that of the 31st Edw. III. Anno 
24 Edw. III. yi/ity ; An. 25, fifty-two ; An. 26, twenty-four ; An. 27, forty-three; 
An. 2Q, forty-eight; An.29, forty -one ; An. 32, twenty -three ; An. 33, eighteen ; 
An. 34, forty 'four; An. 36, twenty-nine ; An, 37, forty; An. 3S, forty; An. 39, 

forty-one. 

* Etch. 34 Edw. III. No. 53. 

' Baronage, tome i. p. 738, on the authority of the Rot. Vascon, 33 Edw. III. 
m. 16 ; but Sir William Dugdale's statement is not borne out by the original. 

* Ctaute Rolb of the respective years. 
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kiil\N. lU. uiiil (Hh Hie. II., excepting the writ tested the 
Uv Hp|iUuuht)r« Mi Edw. III. 1372, and the one tested 
ilut Ut Dtiooinber, 50 Edw. III. 1376 ^ By the writ of the 
Ut Hoptoniber, 46 Edw. III. only seventeen barons were 
ii\UUinoned, who were to meet at Westminster in the quin- 
iloMUie of St. Michael next following, the king being then out 
u( the realm; but that parliament never assembled, and he 
WHH included in the next writ, tested on the 1st October in 
the some year, which states that he had been summoned to 
the parliament that was ordered to meet in the quindesme of 
St. Michael; but which, by the writ then issued to De lisle 
and the other peers, was prorogued to the Morrow of All 
Souls next ensuing ^ In the 46th Edw. III. however, he 
was in the wars of France; for by indentures dated in that 
year, he was engaged to serve there for one year, with 
twenty men-at-arms and thirty archers". By the writ of the 
50th Edw. III. thirty-six barons^ were summoned, and the 
parliament met accordingly^; and, unless Warine de Tlsle 
was engaged in tlie king's service elsewhere, it is difficult to 
explain why his name does not occiur in that summons. 

He received altogether fourteen writs of summons to par- 
liament, and eleven of those parliaments actually met; but no 
positive evidence is to be found on the rolls of parliament, 
that he wxis present upon either occasion. As the place in 
which the name of Warine de Tlsle and of his father occur 
in the writs of summons was more than once aUuded to during 
the proceeduigs before the House of Lords, it is necessary 
to observe, that Gerard de Tlsle is the 14ih of the fifty 
barons summoned by the writ of the 31st Edw. III.; and 
that Warine de lisle is the Soth of the thirty-five barons in 

* CImut R^4is of tlw fespectiTe years. 

* Cildl by CttUiiB, in his CWiictiwi ^' the Mmtv Pmpen, (torn the Ofigiaal, 
wlucK WM w U« pocseuaoo of the Earl of Elgin in 16&9. 

« mh^i^ii— it, 50 £dw. m. fol. iL 
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the writ of the 43d Edw. III. ; the 39th of the fifty-one^ in the 
writ of the 44th Edw. III.; the 11th of the seventeen in the 
writ of the 6th October, 46 Edw. III. ; the 9th of the thirty- 
three in the writ of the 47 Edw. III. ; the 1 1th of the thirty- 
eight in the. writ of the 28th December, and the 1 1th of the 
forty in that of the 20th January, 49 Edw. III. ; the 44th of 
the forty-seven in the writs of 1st Ric. II., and 3d Septem- 
ber, 2 Ric. II.; the 21st of the forty-seven in the writs of 
26th February, 2 Ric. II., and 3 Ric. II.; the 14th of the 
thirty-six in the writs of the 4 Ric. II.; the 15th of the 
forty-seven in the writs 9f July and August, 5 Ric. II. ; and 
the 15th of the forty-four in the writ of the 24th March, 5 
Ric. II. ^ It is also material to remark that between June, 
34 Edw. III., when he succeeded his father, and the 43rd 
Edw. III., when the first writ was addressed to him, not 
more than six writs to parliament were issued; and that upon 
two of these occasions thirty barons only were summoned. 
By an inquisition held at Walyngford, on the 18th July, 
6 Ric. II., 1382, it was found that Warine de Tlsle died on 
the 28th of June preceding, and that Margaret, the wife of 
Thomas de Berkeley, Chevalier, was his daughter and next 
heir^, and of the age of twenty-two years and upwards'. 

Margaret Lady Qn the marriage of the said Margaret with 

Thomas Lord Berkeley in the 47th Edw. 



Derkelet. 



' Claum Rolls of the respective years. 

' She \\nd a brother, Gerard de Tlsle, who, by agrecmeDt dated in the 47th Edw. 
III., was to many Add, daughter of Sir Blichael de la Pole, Knight, with whom he 
was to have a portion of £933 6s. 8<2. (Clause Rolls, eod. ann.) Gerard de Tlsle was 
fifteen years of age and heir to his mother in the 49th Edw. III. (Esch, eod. ann. 
Nos. 67. 73.) and was knighted at the coronation of Richard II. (Fcalera, vol. vii. 
p. 160.) In the 1st Ric. II. his father and himself were in the retinue of the Earl 
of Arundel, {Rot, Franc, 1 Ric. II. p. i. m. 2*2. 24.) and in January, 3 Ric. II. 
being a prisoner, money was sent for his ransom. {Ibid, 3 Ric. II. m. 15.) He 
died m vita futris before 6 Ric. II. 5. p. 

» Esch. 6 Ric. 11. No. 47. 
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lU«i H wna covenanted that he and his issue by her should 
bi3ar ttie arma of ^I8le^ She died in the Ufetime of her 
hubband, Lord Berkeley, upon whose death, on the 13th 
uf July, A lien. V. 14l7, it was found that he held, in right 
of Margaret late his wife, deceased, de herediiaie^ Elizabeth, 
wlffe uf Richard Earl of Warwick, who was then Uving, the 
daughter of tlie said Thomas de Berkeley and Margaret, 
fMiul her heir, the manor of Kingston Tlsle and others; and 
that the said Elizabeth was his daughter and heir, and then 
of tlie age of thirty and upwards ^. 

Kti^AiKTH, Coin- ELIZABETH, Couutcss of Warwick, died in 
Ts^ i»r Aitwuv. ^j^^ lifetime of her husband, Richard Beau- 
champ, Earl of Warui'ick, who styled himself in hb charters, 
** Ric: de Beauchamp, Comes de Warrewyk et de Aumarle, 
Seigtittr risle, et Capitayne de Rouen ^** leaving her three 
daughters her co-heiresses, namely, Margaret, who married 
John Talbot, Earl of Shrewsbur}*, to whom she was second 
wife; Eleanor, who married first, Thomas Lord Roos, who 
died 18th August, 1431, and secondly, Edmund Earl of 
Dorset, afterwanls Duke of Somerset ; and Elizabeth, who 
married George NeviUe, Lord Latimer. Upon the death 
of their &ther, the Earl of Warwick, on the 30th April, 17 
Hen, VL 1439, Margaret was twent>-eight, Eleanor twenty- 
five, and Elizabeth twenty-two years of age ♦. Of the two 
youngest co-heir^ of the Countess of Warwick it is only 
necessary to observe, that the representatives of EJeanor 
Lady Roos were Sir Henry Hunloke, Bart., George Eari 
of Essex, and Charlotte Baroness de Roos; and of Eli- 



> Ciftiii bv CtfUiBft ia ll^ Sfditttf Fitptn bom tbe original at Bcrkefef Castfe. 
* Pi^pOatMS ^tifmitm ^^ Warwkhiun. p. 329. Ijl aatug. peas Tbk Shirfey 




( ) 

zabeth Lady Latimer, Hugh Duke of Northumberland^ 
Whichcombe Henry Howard Hartley, Esq., James Knight- 
ley, Esq.; Troth Grove; Villiers William Villiers, Esq., 
Montague Earl of Abingdon, Sir Francis Burdett, Bart., 
William Fermor, Esq., and John Lord Rollo^ 



Margaret CouN- Margaret Countess of Shrewsbury, the 
TEss or iiREwsBURY. ^jj^g^ co-helr, died on the 14th June, 1467", 
and was buried in Jesus Chapel, in St. Paul's Cathedrals 
She had issue 



John Talbot, ist JoHN Talbot, her SOU and heir apparent, 
B^Z rMe^ who, on the ^th July, 22 Hen. VL 1444, 

was created Baron de Tlsle, to him and his 
heirs and assigns for ever, being lords of the manor and 
lordship of Kingston lisle. A copy of that charter will be 
found in a subsequent page ; and therefore in this place an 
abstract only of its contents will be given. It commences by 
reciting that Warine late lord of Flsle, deceased, died seized, 
inter alia, of the lordship and manor of Kingston Tlsle, with 
its appurtenances, in the county of Berks; that he had issue 

' Appendix to the Piinted Case. 

« Each. 7 Edw. IV. 

' Dugdale's History of St, Paud, by Ellis, p. 84. whence the following Inscrip- 
tion is copied, because it will be alluded to hereafter. It would appear that it was 
erected about the year 1492, as Sir Humphrey Talbot, her younger son, ordered by 
his will, dated in February in that year, " that there be a stone put on the Pyller 
byfore the grave of my lady my moder, in Powlis, of her portraiture, and of her 
armes, according to the wille of John Wenlock." — Ibid, p. 76. 

" Heer, before the Image of Jhesu, lyeth the worshipful and right noble Lady 
Margarete, Countess of Shrousbery, late wife of the true and victorious Knight and 
redowted Wenior, John Talbot, Erie of Shrousbury, which died in Gien for the right 
of this lond : the first doughter and one of the heires of the right famous renowned 
Knyght, Richard Beauchamp, late Erie of Warwick, which died in Roan; and of 
Dame Elyzabeth his wyf : the uhich Uyutbeth vms doitghter and heyre to Tkonuu late 
Lord Berkeley on Jus side; and oti lier modertside Lady Lisle and Tyes, Which Countes 
passed fro this world the xiiij day of Juyn, the yerc of our Lord MCCCCLXVll. 
On whose soule Jhesu have mercy« Amen." 
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Margaret, who married Thomas Lord Berkeley, and who, 
after her father's decease, inherited the manor as his heir; 
that they had issue, Elizabeth, who married Richard, late 
Earl of Warwick, and who likewise inherited the manor; 
that they left issue, Margaret, Eleanor and Elizabeth; that 
the said Margaret married John Talbot, Earl of Shrewsbury, 
and had issue. Sir John Talbot, Knight; and that they had 
granted the said manor to their son, the said Sir John Tal- 
bot, and his heirs. The King considering the premises, and 
also that the said Warine de Tlsle, and all his ancestors, by 
reason of the possession of the said lordship and manor y had 
borne the name and dignity of " Baronis ei Dni de Lisle^ 
from time beyond the memory of man, and that he and all his 
successors from the same time, by the said name, had had 
places, seats, and other pre-eminencies in parliament and 
the royal councils, as the rest of the barons of the kingdom 
of England had had, his majesty was pleased to grant that 
the said John Talbot, and his heirs, lords of the said lordship 
and manor of Kingston Flsle, should be Lords and Barons 
of risle, and barons and peers of the kingdom, with seats 
in parliament and councils. 

The most important allegations in this patent have been 
proved to be false, for neither Warine de I'lsle nor his im- 
mediate ancestors were peers of the realm by the tenure of 
that manor, which was not held by them in capite of the Crown, 
but of Robert de Insula, by knight's service : nor was ever 
the paternal grandfather or great grandfather of Warine de 
risle a baron ; nor was Sir John Talbot seized of the manor 
of Kingston Tlsle at the time of his cireation, nor did he ever 
possess it. It is also material to state that as Sir John Tal- 
bot died before his mother he never was one of the coheirs 
of Warine, the last Lord Tlsle. By charter, tested 30th Oc- 
tober, 30 Hen. VI. H«51, John Talbot, Baron lisle, was ad- 
vanced to the dignity of Viscount lisle, with precedence im- 
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mediately after Henry Viscount Bourchier, and above all 
barons, to hold to him and the heirs male of his body. He 
fell in battle on the 30th July, 31 Hen. VI. 1453 S leaving 

Thomas Talbot, ThOMAS TaLBOT, hlS SOU and heir, who 
2Dd Viscount risle. j j i_« • i_- i. tt t. 

succeeded him m his honours. He became 
the eldest coheir of the barony of Flsle, on the death of his 
grandmother, the Countess of Shrewsbury, 14 June, 1467, 
and died without issue, being killed in a quarrel with Lord 
Berkeley, 20 March, 10 Edw. IV. 1470, leaving his two 
sisters, Elizabeth then aged eighteen and upwards, and 
Margaret, then aged sixteen and upwards, his next heirs. 
Upon his death, the Viscounty of Tlsle became extinct. 
Margaret Talbot, his youngest sister, married Sir George 
Vere, Knt., and died without issue before the 15th Edw. IV. 
1475 ; but the eldest sister, 

4 

% 

EdwabdGrey, Elizabeth Talbot married Sir Edward 
^^ lisle "° Grey, Knt., who by patent, tested 14th 

March, 15 Edw. IV. 1475, was created 
Baron of Vlsle, to him and the heirs of his body, by the 
said Elizabeth, being lords of the manor of Kingston Vlsle, 
in the same manner as Warine de Vlsle would enjoy the 
same if he were then Uving, or as any person Baron de Vlsle 
before that time had enjoyed it. That patent, which ¥dll be 
found in a subsequent page, recites the same statement about 
Warine de Vlsle and his ancestors having been Barons of 
Vlsle by tenure of the manor of Kingston Vlsle as occurs in 
the charter to Sir John Talbot in the 22nd Hen. VI. : it 
states the descent of Thomas Talbot, Viscount Baron Vlsle, 

* Etch. 10 Edw. IV. He had another sister, Eleanor, who is not noticed in the 
case. She married Sir Thomas Botiller, Knt., son and heir apparent of Ralph 
Lord Sudley y and having survived her husband, who died in vita palrig before the 
99th Hen. VI., died on the 30th Jane, 1468, without issue, leaving her brother, 
Thomas Viacoant Tlsle, her heir. Etch, 8 Edw. IV. No. 39. 
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and of his sisters, and observes, that Margaret married Sir 
George Vere, Knt. ; that upon the death of the said Thomas 
Viscount risle, the manor of Kingston I'lsle descended to his 
sisters; that Margaret Lady Vere had died without issue; 
that the said Edward Grey and EUzabeth his wife were then 
seized of that manor, and that they had issue John and others. 
Edward Grey Baron de VIsle was created Viscount lisle, 
to hold to him and the heirs male of his body, by patent, 
tested 38th June, 1 Ric. III. 1483, and died on the 27th July, 
7 Hen. VII. 1402, being then seized of the manor of King- 
ston risle, leaving, by Elizabeth Talbot, 

John Grey, Baron JoHN Grey, Viscount and Baron llsle; 

and Viscount risle. i. i. .i_« i. .i i»^v 

nis son, his next heir, who was then of the 
age of eleven years and upwards. He died on the 6th Sept. 
20 Hen. VII. 1504, seized of the manor of Kingston lisle, 
leaving his daughter, Elizabeth, of the age of eight weeks, 
his heir. She was contracted to Sir Charles Brandon, K.G., 
afterwards Duke of Suffolk, who was created Viscount Tlsle, 
by patent, 15th May, 5 Hen. VIII. 1513, to him and the 
heirs male of his body 5 by the said Elizabeth, " then Vis- 
countess risle," but that marriage, not taking effect, and she 
being dead without issue ^ the patent to Sir Charles Brandon 
was cancelled in the 15th Hen. VIII. 15232. On the 25th 
of April in that year 

AnTHUR Plantage- Sir Arthur Plantagenet, Knight, was 

^' ^^ ' created Viscount lisle, to hold to him and 

*' the heirs male of his ¥dfe, Elizabeth, the sister and heir of 

' Dagdale says, she afterwards married Henry Courtenay, Earl of Devon ; bat 
from the words of the patent of the 15ih Hen. VIII. to Sir Arthur Plantagenet, 
in which the grant to Sir Charles Brandon is recited, and where the facts, that his 
marriage with the Viscountess had not taken place, and that she was then dead with- 
out issue, are stated, this does not appear to have been the case. 

^ A copy of this patent will be found in the Appsndix. 
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John Grey, late Viscount I'lsle ^" .Arthur Plantagenet was 
her second husband^ and by him, who died in 1541 , she had 
daughters only ; but by her first husband, Edmond Dudley, 
she left issue, her son and heir, 

John Dudley, JoHN DuDLEY, who WaS Created VisCOU^t 

iscoun c, c. Ylsle, to him and the heirs male of his body, 
by patent, 12th March, 33 Hen. VIII. 1542. In 1547, he 
was created Earl of Warwick, and in 1551, Duke of Nor- 
thumberland ; but haying been convicted of high treason, 
he was executed, and attainted by Stat. 1st Mary. In the 
4th & 5th Philip & Mary, his children. Sir Ambrose Dud- 
ley and Sir Robert Dudley, Knights, Mary, wife of Sir 
Henry Sidney, Knight, and Katharine, wife of Henry Lord 
Hastings, were restored in blood. By patent, 25th De- 
cember, 4 Eliz. 1561, the said 

Ambrose Dudley, Sir Ambrose Dudley was Created Baron 
aron s e, c. j* jgj^^ ^^ j^jj^^ ^j^^ j^jg igg^jg male ; and on the 

next day^jwras elevated to the earldom of Warwick, with a 
similar remainder, and in default of his issue male, to his bro- 
ther. Sir Robert Dudley, and the heirs male of his body, which 
honours became extinct on his death, on the 21st February, 
1589, when his sister, Katharine, then Countess of Hunting- 
don, and his kinswoman, Elizabeth Sydney, daughter and 
heir of Sir Philip Sydney, son and heir of Mary Sydney, late 
¥dfe of Sir Henry Sydney, Knight, were found to be his heirs. 
The Countess of Huntingdon died without issue, 2nd May, 
1620, and the said Elizabeth Sydney, having married Roger 
Earl of Rutland, died issueless on the 1st of September, 10 
James I. 1612, leaving her uncle, 

' John Viscount I'lsle had two other sisters : Ann, who married Sir John Wil- 
looghby, and died s. p. before 1549 ; and Margaret, who niariied first, Edward 
Earl of Wiltshire, and secondly, Henry Earl of Wiltshire, but died s. p.. before 
1523.— ilfpindtx Co the PritUed Oue. 
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Robert Sydnst, Robert Sydney, Viscount Flsle, and 
irt E^lf L?^^^ Baron Sydney, of Penshurst, her next heir, 

namely, son of Sir Henry Sydney, K. G. 
father of Sir Philip Sydney, Knt., father of the said Eliza- 
beth Countess of Rutland. He was created Baron Sydney, 
of Penshurst, by patent, 13th May, 1603, and Viscount lisle, 
4th May, 1605, with remainder of both honours to the heirs 
male of his body, and on the 2nd August, 1618, was raised 
to the dignity of Earl of Leicester. On the death of his 
aunt, the Countess of Huntingdon, in 1620, he became the 
eldest co-heir of Warine Lord lisle, and died on the 13th 
July, 1626. He was succeeded by his eldest surviving son 
and heir, 

RoBEET Sydney, Robert, second Baron Sydney, Viscount 
2iid Earl of Leices- y^^^ ^^^ j,^^j ^^ Leicester, who died 2nd 

ter, &c. ' , , 

November, 1677, leaving his eldest son and 
heir. 



Philip Sydney, Philip, third Baron Sydney, Viscount lisle, 

3rd Earl of Leicet- 
ter. 

1697^, leaving 



and Earl of Leicester, who died 16th March, 



Robert Sydney, Robert, his eldest surviving SOU and heir, 
to &c ° *^^*' fo^rt'^ Baron Sydney, Viscount lisle, and 

Earl of Leicester. He had issue, I.Robert, 
who died an infant; 2. PhiUp; 3. John; 4. Thomas; and 
5. Joscelyn; and died 10th November, 1702, being suc- 
ceeded in his honours by his eldest son and heir, 

Philip Sydney, Philip, fifth Baron Sydney, Viscount lisle, 
^^ ^^^ and Earl of Leicester, who dying without 

issue on the 24th July, 1705, was succeeded 
by his next brother and heir. 
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Jobs Sydnit, John, sixth Baron Sydney, Viscount I'lsle, 
6th Eaii of uice.- ^ ^ g^j ^f Leicester, who also died with- 

out issue on the 27th September, 1737^ 
when these titles devolved (his next brother, Thomas Sydney, 
having died on the 27th January, 1728-9, leaving only two 
daughters, Mary and Elizabeth,) on his youngest brother 
and heir male, 

JoscELYN SvDNtY, JoscELYN, seventh and last Baron Sydney, 
7ih Earl of Leices- yiscount T Isle, and Earl of Leicester, who 

ter, etc. ^ ' ^ ' 

died without legitimate issue, on the 6th 
July, 1743, when these honours became extinct. His heirs 
were his nieces. 

Lady Sherard, Mary, the wife of Sir Brownlow Sherard, 
u •*%.u'*ril Bart., and Elizabeth, the wife of William 

co-hein of the last ' ' 

Earl of Leicester. Perry, of Turville Park, in the county Bucks, 
Esq. the daughters and co-heiresses of Thomas Sydney, 
fourth son of Robert, fourth Earl of Leicester. Mary Lady 
Sherard died in 1758, without issue, and her sister and 
heiress, Elizabeth, wife of William Perry, Esq., died in 
1783, having had six children, all of whom died without 
issue before October, 1768, excepting 

Mas. Shelley, ELIZABETH JaNE, who WaS baptized 3rd 

If^L^iterX^*' February, 1741, married December, 1769, 

Bysshe Shelley, Esq., afterwards Sir Bysshe 
Shelley, Bart., (to whom she was second wife,) and died in 
May, 1781, leaving 

The Claimant. SiK JoHN ShELLEY SiDNEY, Bart.^ her 

eldest son and heir, who, as the heir general and represen- 
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. .^kutu; V kVuuvo. UAWe of Margaret, Countess of Shrewsbur}-, 
u i<i«^ )>ffe^eated a petition to His Majest}' in 18^, 

iwUui^ liifii d^^*ent from Gerard de Vlsle, and the various 
iK^U>Hit» which had been granted to his descendants; and 
v\^K KhWU by stating that he the petitioner was sole heir of 
Uk' b^Kl> of Margaret, the eldest daughter and one of the 
Cvvhcirv^aes of the said Elizabeth Countess of Warwick, only 
vk^iuchter and heiress of the said Margaret, the wife of the 
«ahI Thomas de Berkeley, which said Margaret was the only 
^Uughter and heiress of the said Warine de Tlsle, summoned 
|\i imrliament by writ as aforesaid; " that there were heirs 
i4' the respective bodies of the said Eleanor and Elizabeth, 
the other daughters of the said Elizabeth Countess of War- 
wick, then subsisting, and that the grace of the Crown not 
having been exercised to terminate the abeyance of the said 
barony, which took place upon the decease of the said Eli- 
sabeth Countess of Warwick, the same remained in suspense 
and at His Majesty's disposal; and in regard that the peti- 
tioner was the sole heir of the said Margaret, the eldest 
daughter of the said Elizabeth Countess of Warwick, and 
that the name and dignity of L'Isle hath been by His 
Majesty's royal predecessors so often renewed, in and for so 
many ages enjoyed by the petitioner's ancestors in manner 
before mentioned, the petitioner prayed that His Majesty 
would be graciously pleased to terminate the abeyance of the 
said barony in his favour, by a writ of summons to be issued 
to him," or in such other manner as to His Majesty's royal 
wisdom should seem meet. 

Reference. The King was pleased to refer this petition 
to the Attorney General, Sir Robert GifFord, who, havmg 
received evidence in support of the allegations contained in 
it, made his Report on the 1st of January, ISSi. 
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Attoniey-Gencrar» The Attorney-General, after reciting 
^^* the petition and the evidence which had been 
adduced in support of it, and observing that '* the evidence 
contained in the charter to John Talbot in the 22nd Henry 
VI., wherein Warine de Insula is called * Warinus nuper 
Dominus de Tlsle/ and where he and his ancestors are said 
beyond the memory of man, by the name of Lords Tlsle 
* loca et sessiones, et alias pre-eminencias in Parliamentis et 
Consiliis Regiis, ut ceteri Barones regni Anglise, a toto tem- 
pore predicto habuerunt et obtinuerunt,* together with the 
frequent summonses directed to Warine de Insula, appeared 
to him to prove that in point of fact Warine de Insula did 
sit in parliament in pursuance of those summonses,*' and 
noticing the omission of his name in the writ of summons of 
the 50th Edw. III., proceeds thus : 

" Upon consideration of the proofs above detailed, it 
appears to me, that there is satisfactory evidence to show 
that the petitioner is heir of the body of Margaret 
Countess of Shrewsbury, the eldest daughter and co- 
heiress of Elizabeth Countess of Warwick, who was the 
only daughter and heiress of Margaret, daughter and heir 
of Warine de Tlsle. It was then submitted to me, on behalf 
of the petitioner, that the evidence adduced by him esta- 
blished that Warinus de Insula had been summoned to par- 
liament as a baron by writ, and had sat in pursuance of such 
summons ; and that by reason of such summons and sitting, 
the dignity of a baron was acquired by him, descendible to 
the heirs of his body ; and that upon the death of Elizabeth 
Countess of Warwick, his granddaughter, leaving three 
daughters, (all of whom have left descendants,) the dignity 
fell into abeyance, and has ever since so continued ; and that 
your Majesty may, if it shall so please your Majesty, deter- 
mine that abeyance by granting a writ of summons to any of 
the co-heirs of the said Warinus de Insula. 



r 
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** Whether, however, a writ of summons to parliament at 
this remote period, and a sitting thereon by virtue merely of 
such summons, ennobled the party summoned, and created a 
descendible dignity, is a point upon which doubts may be 
entertained, and indeed have been expressed in the Third 
Report of the C<Hnmittee of the House of Lords, appointed 
to inquire touching the Dignity of a Peer of the Realm 
(pp. 21. 23y and the subsequent pages). 

** But in this case there is important evidence to show that 
Warinus de Insula was sunomcmed to parliament, and sat 
there by reason of his seisin of the manor of Kingston Tlsle, 
in the county of Berks ; for it appear^, that in the S2nd year 
of the reign of King Henry the Sixth, John Talbot, son of 
the Earl of Shrewsbury and Margaret, his wife, (which 
Margaret was one of the great granddaughters of Warinus 
de Insula,) was created Baron I'lsle by charter, the inrol- 
ment of which remains in the Tower, though the original 
cannot be found. That charter is as follows : '* 

[Here followed a copy of the charter to John Talbot, of 
which the substance is given in page 9, and a copy of which 
will be found in pages 32 and 33.] 

" Moreover, the subsequent charter of the 15th Edw. IV. 
creating Edward Grey Baron de lisle, after deducing the 
title of the manor of Kingston Tlsle from Warinus de Insula 
to John Talbot, in the same terms as in the charter of King 
Henry the Sixth, proceeds as follows ; *' 

Qui quidem Joh*es filius habuit exitum Thomam Talbot, militem, 
nuper vicecomitem Lisle et Eliz. modo uxoreni Edwardi Grey, 
militis, d'ni de Lisle et Margaretam nuper uxorem Georgii Vere 
militis et obitt, post cujus quidem mortem d*nium et manerium 
p'd'c'a descenderunt praefato Thome ut filio et haeredi ejusdem 
Johannis et obiit, post cujus mortem d'niura et manerium peed' 
descenderunt praefatis Elizabethce et Margar* ut sororibus et haered' 
ipsius Thomas, quam quidem Eliz*am Ed'rus Grey Miles Dns de 
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Lisle duxit in uxorem, et postea prsed'c'a Margareta obiit sine 
heerede de corpora suo procreat', cujus pretextu iidem £d*ru8 
Grey, miles, et d'nus de Lisle et Eliz* uxor sua fuerunt seisiti de 
d'nio & maner' praedictis in d'nico suo ut de feodo in jure ejusdem 
Eliz' et habuerunt exitum ^ inter eos legitime procreatum Joh*em 
et al* : Nos nedum prsemissa verumetiam qualiter prcpfatus Warinits 
et amnes Antecessores sui ratione d'nii et maner* pnxdictorum nomen 
et dignitatem Baronis et Domini de Lisle a tempore quo memoria 
hominum non existit optinuerunt et habuentnt ipseque et omnes Succes- 
sores sm ab eodem tempore per hujusmodi nomen Loca et Sessiones et 
alias pre-eminerUias in Parliamentis et Conciliis regiis ut cceteri 
Barones Regni Anglits a toto tempore prcedicto habuerunt et optinue" 
runt, qualiter etiam Status Principum et Sublimium constat in mul- 
titudine Subditorum et eo magis regale attoUitur solium regnique 
regimen roboratur quo plures sibi subsistunt nobilis status et emi- 
nentiee celsiorum intime contemplantes, volentesque Septrum Regni 
tarn adjectione novorum quam restauratione veterum securius et 
firmius stabilire et augere numerum per quorum consilium Regnum 
nostrum dirigi possit in dubiis et fulciri suffragiis in adversis, spe- 
cialem considerationem habentes, de gratia nra speciali volumus 
et concedimus per presentes eidem Edwardo q*d ipse et haeredes 
sui de corpore ejusd* Elizae, D'ni dictor* Dominii et Manerii de 
Kingeston Lisle exnunc D'ni et Barones de Lisle ac Barones Nobiles 
et Proceres regni nri habeantur teneantur ct reputentur, habeantque 
nomen stilum titulum et honorem Baronum et Dorainorum de Lisle 
ac Sessiones in Parliamentis et Consiliis nris et baeredum nror' ac 
aliis locis quibuscunque inter -alios Barones Regni iiri cum omnibus 
et omnimodis Dignitatibus ac pre-eminentiis Statui regni nri pree- 
dicti et prsDsertim Statui dictae Baronia? de Lisle ab antiquo per- 
tinentibus sive spectantib'z eisdem modo et forma in o'ib'z et per 
o'ia tarn in bujusmodi Sessionib'z quam cum o*ib'z et omnimodis 
ab'is pre-eminen* et dignitatib'z quibuscunque prout p'd^ct Warinus 
seu aliqius alus Baronum Dominium p'd^c'a ante hec tempora habens 
et occupans habuit et tenuit ; & ne propter temporis prolixitatem 
aut Successionis variationem aliove modo de hujusmodi stilo no« 
mine et dignitate aliquando dubitari possit, ad removendum omni- 

c2 
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moilum liujusmodi dubitationi stipulum ipsum Edwardum fiF Joh'is 
in Dominuin et Baronem de Lisle praeficimus, et creamus eique 
nomen stilum titulum et lionorem supradicta Baronis de Lisle damus 
et concedimus, habend' et tenend' nomen stilum titulum & honorem 
supradicta una cum Sessionibus supradictis in Parliamentis Con- 
siliis & locis praedictis, necnon omnib*z et omnimodis dignitatib'z 
et pre-eminen' supradictis eidem Edwardo et haeredibus suis de 
corpore ejusd* EHz' procreat' eisdem modo et forma prout praedic- 
tus Warinus haberet et teneret si ad praesens superstes existerit 
aliusve quiscunque qui unquam ante hec tempora Baro* de Lisle 
extiterit. Quare volumus et firmiter praecipimus pro nobis et 
haeredibus nris quantum in nobis est, quod praefatus Edwardus et 
liaeredes sui de corpore ejusd* Eliz* procreat' d'ni manerii et Do- 
minii praedictorum exnunc Domini et Barones de Lisle ac Barones 
Nobiles et Proceres Regni nri habeantur teneantur et reputentur 
habeantque nomen stilum titulum et honorem supradicta cum Ses- 
sionibus dignitatib'z et pre-eminenciis supradictis in forma supra- 
dicta imperpetuum. Hiis testib'z, Sec. 

" In the Report of the Lord's Committee, to which refer- 
ence has already been made, doubts are suggested as to the 
accuracy of the statements contained in these charters ; and 
some evidence was offered to me for the purpose of showing 
that the manor of Kingston Tlsle was not held by Warinus de 
Insula or his ancestors of the king /// capile ; but even sup- 
posing that these recitals could now be shown to be incon- 
sistent with the fact, or that it is competent for the claimant, 
deriving his title through the parties who accepted these 
charters containing such recitals, to controvert their accu- 
racy ^ still, they furnish strong evidence that it was not con- 
sidered at the time of either of these grants, that Warinus de 



* The petitioner, though he derives his descent from the grantees, did not 
claim either of the dignities created by those charters, but a dignity to which neither 
of them had any pretensions ; since they did not possess the character of co-heir of 
Warinus de Insula. This point will be again adverted to. 
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Insula had acquired the dignity of a baron by summons and 
sitting merely. 

" There is yet another point to which it is necessary I 
should refer. John Dudley, Duke of Northumberland, 
through whom the petitioner derives the character of heir 
lineal of Margaret Countess of Shrewsbury, was attainted of 
treason in the first year of the reign of Queen Mary. Guild- 
ford Dudley, Ambrose Dudley, afterwards Earl of War- 
wick, and Robert Dudley, afterwards Earl of Leicester, his 
three surviving sons, were attainted with him. Guildford 
Dudley, who was the husband of Lady Jane Grey, alone 
suffered death. In the 4th & 5th of Philip and Mary, an 
act of parliament was passed upon the petition of Ambrose 
Dudley and Robert Dudley, (the two then surviving sons of 
the duke,) and the Ladies Mary Sidney and Katherine 
Hastings (his surviving daughters) ; whereby it was enacted 
' that the said Ambrose Dudley and Robert Dudley, and the 
said Lady Mary Sidney and Lady Katherine Hastings, and 
every of them and their heirs, and the heirs of every of them, 
from thenceforth might and should be, by virtue of that act, 
restored and enabled in blood and name, and made heir and 
heirs as well to the said Sir John Dudley, Knight, late Duke 
of Northumberland, their said father, as also to any other 
their ancestor or ancestors lineal or collateral, in such 
manner and form as if the said late duke their father, or they 
or any of them had never been attainted, and as if no such 
attainder or attainders were or had been had; the corruption 
of blood between the said late duke and his said therein- 
named children or any of them, or the corruption of blood 
between the same children and any other their ancestor or 
ancestors, or any act of parliament or judgment at the com- 
mon law concerning the attainder of the said late duke their 
father, or of the said Ambrose Dudley, or of the said Robert 
Dudley, or any of them, or any other thing whereby the 
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blood of the said late duke their father^ or of the said 
Ambrose Dudley, or of the said Sir Robert Dudley, or any 
of them, was corrupted, in anywise notwithstanding.* A 
clause follows enabling them to demand, ask, have, hold, and 
enjoy all such lands, tenements, and hereditaments, which 
should at any time thereafter descend to them other than 
such whereof the duke was seised on the day of his attain- 
der, and which the Queen was entitled to have upon office 
found, and the act then proceeds : 

" * Provided always, that this present act or any thing 
therein contained extend not to restore or entitle your said 
humble subjects or any of them or their heirs to any name 
of honour or dignity or to any such honours, castles, manors, 
lordships, lands, tenements, or hereditaments, which your 
Highness now hath or had, or is or might be entitled to have, 
by reason of any of the said several attainder or attainders.* 

" It has been contended before me that, under the circum- 
stances of this case, your Majesty's prerogative of terminating 
the abeyance of the Barony of lisle in the claimant's favour, 
(if it should be your Majesty's royal pleasure so to do,) is not 
taken away or obstructed by the attainder of the Duke of 
Northumberland, and that such dignity never having been 
vested in the duke, the same was not affected by his attain- 
der, that the attainder did not destroy the barony nor vest 
the entire right in the other co-heirs, (the Beaumont Case,) 
and that therefore your Majesty's right of selecting the 
claimant was not affected by the attainder of his ancestor ; 
and that, at all events, the act 4 & 5 Philip and Mary re- 
stores the blood, and that the dignity which is the subject of 
the present claim did not fall within the exception contained 
in that act. 

" This and the other points of the case are of so much 
importance and difficulty, that I humbly submit to your 
Majesty, that it will be proper for your M^esty, conformably 
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to the usage in similar cases, to refer the claim to the House 
of Peers to be considered by them. 

'* Before concluding my Report^ it is proper that I should 
inform your Majesty » ihat from pedigrees exhibited before 
me, it aippears that the present co-heirs of Eleanor Lady 
Roos, the second daughter and co-heir of Elizabeth Coun- 
tess of Warwick, are the Right Honourable Greorge Capd, 
Earl of Essex, Sir Windsor Hunloke, of Wingerworth, in 
the county of Derby, Bart., and the Right Honourable 
Charlotte Baroness de Roos ; and that the Most Noble lEIugh 
Percy, Duke of Northumberland, Winchcombe Henry How- 
ard Hartley, of Donington Castle, in the county of Berks, 
Esq., Sir Charles Knightley, of Fawsley, in the county of 
Northampton, Bart. S Grey Jermyn Grove, of Pool Hall, in 
the county of Salop, Esq.*, [Villiers William] Villiers, Esq., 
the Right Honourable Montague Bertie, Earl of Abingdon, 
Sir Francis Burdett, of Foremark, in the county of Derby, 
Bart., William Fermor, of Tusmore, in the county of Oxford, 
Esq., and the Right Honourable John Lord Rollo, are the 
present co-heirs of Elizabeth Lady Latimer, the third 
daughter and co-heiress of Elizabeth Countess of Warwick. 

" But feehng it to be my duty to recommend to your 
Majesty to refer the claim of the petitioner to the House of 
Peers, I have not thought it necessary to require the attend- 
ance of the other co-heirs before me, or proof that they sus- 
tain that character. 

" All which I humbly submit to your Majesty's royal 
wisdom. 

'' R. GiFFORD.' 
January \, 1824. 



* A mistake for James Knightley, Esq. 

' Mr. Grove died before the case came before the House, and was succeeded by 
his daughter and heiress Troth Grove. 
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The King being subsequently moved upon this petition 
was pleased to refer the same, together with the Report of 
the Attorney-General thereunto annexed, on the 1st of May, 
1824, to the Right Honourable the House of Peers, to ex- 
amine the allegations thereof as to what related to the 
petitioner's title therein mentioned, and to inform his Ma- 
jesty how the same might appear to their Lordships. 

The House of Lords referred the consideration of the 
same to a Committee of Privileges. 
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COMMITTEE OF PRIVILEGES. 

The Committee of Privileges to which the Petition was 
referred met on the 17th of June, 1824, when the Order of 
Reference, the Claimant's Petition, and the Attorney-Gene- 
ral's Report were read. 

Mr. Hart and Mr. Shadwell appeared as Counsel for the 
petitioner, and Mr. Solicitor - General on behalf of the 
Crown. The case was opened by, 

Mr. Hart. — My Lords, this case is before your lordships 
in consequence of a petition presented by Sir John Shelley 
Sidney to His Majesty, stating himself to be the heir of the 
body of the eldest of the co-heirs of the Countess of War- 
wick, on whose death the Barony of De I'lsle became in 
abeyance, and praying of his Majesty to be graciously 
pleased to terminate the abeyance of that barony in his 
favour by a writ of summons to parliament. His Majesty 
was pleased to refer the petition to his Attorney-General, 
who, after considering the proofs, reported to His Majesty 
that the petitioner appeared to have made out his case, but, 
nevertheless, in respect of the importance of the subject, 
recommended that the case should be referred for the con- 
sideration of this House. 

The barony in question was created, as our Case states, 
in the 31st year of King Edward the Third, and was a 
barony descendible to the heir general of the first peer. 
The petitioner shows it to have vested in Elizabeth Countess 
of Warwick. The countess died leaving three females, all 
co-heirs ; and Sir John Sidney deduces his title as being the 
now heir of the body of the eldest co-heir, Margaret Coun- 
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tess of Shrewsbury, who was the eldest daughter of the 
Earl of Warwick. 

Lord Redesdale. — All the first part of your pedigree S by 
which you resort to the ancient descent, is mistaken. It is 
perfectly clear, firom your own statement, that Warine de 
risle, under whom you claim, could not be the younger 
brother of Henry de lisle, whom you represent him to be in 
your pedigree : I consider that it has nothing to do with 
your claim, but you state it, and confuse the case by it. 
It is material to understand how you state the origin of the 
title : — do you claim under the two letters-patent, or either 
of them ? 

Mr. Hart. — No. 

Lord Redesdale. — Do you claim as being in possession of 
the manor of Kingston Tlsle ? 

Mr. Hart. — Certainly not; that creates a difficulty, if it 
be one, which I trust I shall be able to obviate. I know 
there was a creation of a title which purported to be annexed 
to a territorial possession, but our title is paramount. 

Lord Redesdale. — You claim as being descended from 
Warine de Tlsle, who was summoned to parliament in the 
reign of Edward the Third, in the Slst Edward III., and 
if you take up your pedigree from him you will save a great 
deal of trouble : it is perfectly clear that the first part of the 

* The Claimant's case contained a great deal of extraneous matter, which was 
more than once alluded to in the proceedings, and which was afterwards described 
as the " ornamental part of the case." Instead of commencing the pedigree with 
Gerard de I'lsle, the person first summoned to parliament, hi& descent was errone- 
ously deduced from a Henry Fitz Gerald, younger brother of Warine Fitz Gerald, 
whose daughter and heiress married Baldwin de Rivers, Earl of Devon, but which, 
if true, was wholly irrelevant to the claim before the Committee. 
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pedigree is mistaken. It is usual, in stating a case of this 
kind, to state the person from whom you claim, and draw the 
case down. 

Mr. Hart. — I was about to state, that we begin with 
Gerard^e I'lsle who had a summons to parliament in the 
31st year of the reign of Edward the Third, that summons 
to parliament being afterwards renewed to his son, Warine 
de risle, who sat in successive parliaments under writs of 
summons ; and it is our proposition of law, that the suc- 
cession of summonses, so issued to the first peer and his son, 
and he being received by your lordships as a peer of the 
realm in successive parUaments, are in law evidence of the 
existence of a barony descendible to the heirs general, and 
from Warine de lisle we deduce our pedigree. 

Lard Redesdale. — The best way is to throw No. P. out 
of the question, beginning with No. 2 -. You put Gerard 
de risle and Warine de Flsle in your pedigree. No. 1., but 
you begin No. 2. with them again, therefore, throw out of 
the case the pedigree No. 1., and you begin right: it is per- 
fectly clear from your own statement, that Warine de Tlsle, 
the father of Gerard de I'Isle, cannot be the younger brother 
of Robert de lisle, for Robert de lisle was just of age in 



' The pedigree alluded to ia the last note, deducing the descent of Gerard de 
risle from Henry, brother of Warine Fitz Gerald. 

* The pedigree commencing with Gerard de Tlsle, who was summoned in the 
31st £dw. in., and showing that the Claimant was his eldest co-heir. It is remark- 
able, that the upper part of that pedigree is decidedly erroneous. Warine de I'Isle, 
the second baron by writ, is there made to marry Alice, sister and heiress of Heniy 
de Tyes, whereas he married Margaret, daughter and co-heiress of William Pipard, 
and the said Alice was his grandmother, namely, wife of Warine de I'Isle, who died 
Ist £dw. III., by whom she had Gerard de I'Isle, who was summoned in the 31st 
£dw. III. This point is the more material, from the probability that Gerard de 
riile was summoned to parliament in right of the Barony of Tyes, of which his 
mother was the sole heiress. — See p. 1, note'. 
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the third year of Edward the Second, and Warine de lisle, 
whom you suppose to have been his younger brother, was, 
ten years before, one of the King's commanders in Scotland ; 
he is probably one of the same family, but he certainly was 
not the younger brother. I consider No. 1. as an ornament 
the Heralds^ have put in at the head, for you begii^No. 2. 
with that which is material. 

Mr. Hart. — We thought it right to refer to the Heralds^ 
to give us the pedigree of the family, and they have certainly 
been merciful in only giving it to us from WilHam the 
Conqueror. 

The course in which, by the permission of the House, I 
propose to proceed is this, to produce the several documents 
on which we rely, which are muniments that admit of but 
Uttle question. I will begin by calling attention to these 
muniments as they are numbered in the printed Case. 
Having done that, and produced the small portion of parol 
evidence which this case seems to require, it will be then for 
us to submit the observations we have to make in deducing 
the pedigree for the purpose of satisfying the Committee 
that our inferences are right on two points, namely, first, the 
fact of our being the representative of the eldest co-heir of 
ihe body of that individual, Gerard de Tlsle ; and that there 
then existed in law and does now exist, a barony descendible 
to the heirs general of these persons which is at this moment 
in abeyance. 

In the Printed Papers, entitled a List of Proofs for the 
case in question, the proofs are referred to. The first is 
from the rolls of the 31st of Edward the Third, being a 

> This part of the pedigree was not supplied by the Heralds but by the Claimant's 
flM>licitor. It was subsequently stated to have been found amongst the family 
evidences of the Claimant, and was drawn out by a retainer of the Sidney family. 
Sm p. 98. 
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writ of summons to parliament, tested the 15th of December, 
and directed to " Gerardus de Insula." The other docu- 
ments, from that No. 1. in the Printed Papers down to 
No. 21, are all of them from the same archives. 

Lord Chancellor. — Does anybody attend for the other 
co-heirff? 

Mr. Hart. — We have traced the pedigree of the other 
co-heirs, and such of them as are in England have had 
notice, but one or two of them are not in the kingdom. 

Lord Chancellor. — The first step to be taken will be to 
prove the notice to those co-heirs. It is a point the co-heirs 
have a right to dispute with you whether you are a co-heir, 
therefore we are not entitled to go into the case until that 
notice is proved. 

Mr. Hart. — In a pedigree, commencing with the 31st 
Edward III., it would be impracticable for us to prove with 
certainty the pedigree of other co-heirs when they branch 
ofF. 

Lord Chancellor. — All the Committee means is to see 
that you have given to those persons, whom you repre- 
sent in your pedigree to be the co-heirs, notice of this 
proceeding. 

Mr. Hart. — We have not only given them notice, but we 
have used considerable pains to trace their pedigree where 
it branches off from ours. I think that it will be found to a 
reasonable extent we prove, that the co-heirs consist of the 
following persons : the Earl of Essex, to whom a notice has 
been given ; Sir Henry Hunloke, who is a minor, and is at 
this time with his mother and guardian in Italy, to whom we 
have not been able to give notice, nor to his guardian ; Lady 
de Roos, the Duke of Northumberland, Winchcombe Henry 
Howard Hartley, Esq., Miss Grove, and James Knightley, 
Esquire, to all of whom we have given notice. Villiers 
William Villiers, Esq. we consider to be a co-heir. 
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Lord Redesdale. — It is material you should give him 
notice^ because I know the family have always pretended a 
claim to this title. 

Mr, Hart. — Villiers William Villiers is, we understand, a 
co-heir, and we have given him a notice. The Earl of Abing- 
don and Sir Francis Burdett are co-heirs, and have had 
notice ; William Fermor, Esq. is likewise a co-heir, he is at 
Boulogne in France; we have not served him personally, 
but have given notice to his agent, who resides in London. 
Lord Rollo is likewise another of the co-heirs, and we have 
given him notice. As far as we have been able to trace, 
these are the individuals who represent among them the 
character of heirs of the body of the two younger sisters of 
that lady from whom we deduce our pedigree. 

[Witnesses were then called who proved having served 
notices on several of the co-heirs, copies of which were deU- 
vered in^.] 

The writ of summons to parliament to 

Evidence prodoced. 

Gerard de Vlsle, in the 31st Edw. III., was 
then proved by the production of the original Clause Roll of 
that year ; and the death of that person, on the 9th of June, 
34th Edw. III., by the Inquisitio Post Mortem of the 34th 
Edw. III., the original of which was read. To prove that 
Warine de Tlsle, his son and heir, was summoned to parUa- 

' Lord Shaftesbury stated, that notices to co-heirs should always be served on the 
parties when the cases are first laid on the Table. As some informality occurred in 
serving one or more of these notices, the Solicitor-General remarked, that if the 
Claimant was then permitted to proceed in his case, it must only be de bene este, 
leaving him at liberty to object to the regularity of some of these notices in case a 
more complete service should not take place previous to the next Session of Par- 
liament. 

The Lord Chancellor observed that counsel might produce their documents, but 
Buit give a more regular notice in those cases in which the service had been 
defective. 
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ment in the 43rd, 44tb, Ai>th, 47th, and twice in the 49th 
year of the reign of Edward the Third, and again in the Ist, 
twice in the 2nd, 3rd, 4th« and thrice in the 5th years of 
Richard the Second, the Clause Rolls of the respective years 
were read. 

Counsel then stated, that to prove that Warine de Tlsle 
sat in parliament as a baron of the realm under the above 
summonses they should, in its proper place in the numerical 
order of the proofs, produce a charter granted by authority 
of parliaments in the 22nd Heji. VI., in which he was 
styled " Warinus nuper Dominus de Tlsle," and stated to 
have had seat and place in parliament amongst the barons 
of the realm ; and that they would hereafter submit that 
such charter, coupled with the fact of the continued suc- 
cession of summonses in the form above mentioned, and the 
rank and degree in which he is introduced in the writs, was 
sufficient evidence that the dignity of a baron in fee was 
vested in him. 

The death of Warine de Tlsle, on the 28th of June, 
6 Ric. II., and that he left his daughter Margaret, the wife 
of Thomas de Berkeley, Knight, of the age of twenty-two 
years and upwards, his next heir, were then proved by the 
Inquisitio Post Mortem of the 6th Ric. II. ; and it was shown 
by a similar inquisition on the death of her husband. Lord 
Berkeley, in the 5th Hen. V., that she died before that year, 
leaving her daughter Elizabeth, the wife of Richard Earl of 
Warwick, her heir; which Elizabeth Countess Warwick 
was by that inquisition found heir to her father, and then of 
the age of thirty years and upwards. 

The counsel for the petitioner produced the charter of the 
22nd Hen. VI. for the purpose of proving that Warine de 
risle sat in parliament under the writs of summons addressed 
to him, and also to prove that the said Elizabeth Coimtess 

* " Per auctoriUte Parliamenti." Upon this expression a discussion afterwards 
aroee, whence it is manifest that the meaning here attributed to it is errotteous. 
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of Warwick left issue three daughters, Margaret, Eleanor, 
and Elizabeth; that Margaret became the wife of John 
Talbot, Earl of Shrewsbury, and had issue by him a son, 
Sir John Talbot, Knt. An original charter, of which the 
following is a copy, was then read. 

** D' Barone de Ldsle constituio. 

R. Archiepis* Epis* &c. sal't'm. Sciatis q'd cum Warinus nup. 
dns de Lisle defunctus nup. seisitus int. alia de dnio et man'io de 
Kyngeston Lisle cum p*tin. in com. Berk, h'uerit exitum quandam 
Margaretam, quam Thomas dns de Berkeley duxit in ux'era, et 
obierit, post cujus mortem dnium et man'ium ilia cum p'tin. eidem 
Margarete ut filie et heredi ejusdem Warini descendere ijdemq. 
Thomas et Margareta h'uerunt exitum int. se quandam Elizabeth', 
quam carissimus consanguineus fir Ric*us nup. Comes Warwici 
duxit in ux*em, et obierunt, cui quidem Elizabeth* ut filie et heredi 
ejusdem Margarete dnium et man'iu* p'dict. cum p'tin. int. alia post 
mortem ejusdem Margarete descendere, qui quidem nup. Comes et 
Elizabeth' h'uerunt exitum int. se Margaretam, Alianoram, et Eli- 
zabeth', adhuc sup'stites, et obierunt, quam quidem Margaretam 
filiam Elizabeth' carissimus consanguineus nr Joh'es Talbot Comes 
Salop, duxit in ux'em, qui quidem Comes Salop, et Margareta ux. 
sua h'ent exitum int. se quendam Joh'em Talbot militem, cui ijdem 
Comes Salop, et Margareta ux. ejus, qui diet, man'ium et dnium 
cum p'tin. int. alia nup. tenuerunt in partem p'partis ip'ius Marga- 
rete ip'am de om'ib. t'ris et ten. que fuerunt p'd ce Elizabeth* ux'is 
p*fati Ric'i die quo obiit, juxta particVem inde int. ip'am Margare- 
tam et p'fatas sorores suas de ear. co'i assensu post mortem d'c'e 
Elizabeth' ux'is p'd'ci Ric'i r'onabilit. fact, conting. dnium et man*iu. 
p'd'ca cum p'tin. nup. dederunt et concesserunt, h'end. et tenend. 
eidem Joh'i filio et heredib. suis de capitalib. dnis feodi illius p. 
s'vic. inde debit, et de jure consuet. imp'p'm ; Nos nedum p'missa 
verum eciam qualit. p'fatus Warinus et om'es antecessores sui r'one 
dnii et man'ii p'd'cor. nomcn et dignitatem Baronis et Dni de Lisle 
a tempore quo memoria ho'im non existit optinuerunt et h'uerunt* 
ip'e q. et om'es successores sui p'd'ci ab eodem tempore p. hujus- 
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modi nomen, loca et sessiones et alias p'eminencias in parliaracntis 
et consiliis regiis, ut cet*i Barones regni Anglie, a toto tempore 
p*d'co h'uerunt et optinuerunt, qualit' eciam status principum sa- 
pientum et sublirniu' constat raultitudine subditor. et eo magis 
regale attolitr solium regniq. regimen roboratr quo plures sibi sub- 
sistunt nobilis status et eminencie celsior. intime con tempi antes, 
▼olentesq. septrum regni tarn adjecc'oe novor. honor, q'm restau- 
rac'oe vet'um securius et firmius stabilire et augere^ num'um, p. quor. 
consilium regnu. nrm dirigi possit in dubiis et fulsiri suffragiis in 
adv'sis, atq. p'ximitati sanguinis qua pTatus consanguineus Ar Joh'es 
fiL Joh'is p'sone nre attingit sp'alem considerac'oem h'entes, de gra. 
ftra sp'ali volum. et concedim. p. p*sentes eidem Joh'i fil. Joh*is q'd 
ip'e et heredes sui^ diii d'c'orum dnii et man'ij de Kyngeston Lisle, 
exnunc Dni et Barones de Lisle ac Barones nobiles et p'ceres regni 
iiri h'eant'r, teneant'r et reputent'r, h'eantq. nomen^ stilum, titulum, 
et honorem Baronu' et Dnor* de Lisle, ac sessiones in parliamentis 
et consiliis n'ris et heredum n*ror. ac aliis locis quibuscumq. int. 
alios Barones regni nri cum om'ib. et om'imodis dignitatib. ac 
p'eminen. statui Baronis regni nri p'd'ci, et p'sertim statui d*ce 
Baronie de Lisle, ab antiquo p*tinen. sive spectant. eisdem modo 

et forma in om'ib. ac p. om'ia, tarn in hujusmodi sessionib. q*m cum 
om'ib. et om*imodis aliis p*eminenciis et dignitatib. quibuscumq. 
p*ut d*cus Warinus seu aliquis alius Baroniam et dnium p'd*ca ante 
hec tempora li'ens et occupans h'uit et tenuit ; et ne p'pt' temporis 
p*lixitatem aut successionis variac'o*em, aliove modo, de hujusmodi 
stilo no'i*e et dignitate aliquando dubitari posset, ad removend. 
om'em hujusmodi dubitacois scrupulum ip'm Joh'em fil. Joh'is in 
Dnm et Baronem de Lisle p'ficimus et creamus, eiq. nomen, stilum, 
titulum, et honorem sup'dict. Baronis de Lisle damns et concedim. 
h'end. et tenend. nomen, stilum^ titulum, et honorem sup'dict. una 
cum sessionib. sup'd'cis in parliamentis, consiliis, et locis p'd'cis, 
necnon om'ib. et om'imodis dignitatib. et p'eminenciis sup'd'cis eidem 
Joh'i fil. Joh'is hered. et assignat. suis imp'p*m, eisdem modo et 
forma p'ut p'd'cus Warinus h'eret et teneret si ad p'sens sup'stes 
existe't, aliusve quiscumq. qui unq*m ante hec tempora Baro de Lisle 
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extit'it. Quare volum. et firmit. p'cipim. p. nob. et keredib. ftris 
quantum in nob. est, q*d p'fatus Job'es fil. Joh'is et heredes sui dni 
man*ij et dAij p'd'cor. exnunc Dni et Barones de Lisle ac Barones, 
nobiles, et p'ceres regni nri h'eantV, teneant'r, et reputent'r, h'eantq. 
nomen, stilum, titulum et honorem sup'd'ca, cum sessionib. dignita- 
tib. et p'eminenciis sup'd'cis in forma sup'd'ca ut p'd*cm est imp*p'm. 
Hiis testib. ven'abilib. p'rib. J. Cantuarien. Arcbiep'o tocius Angl. 
primate Cancellario nro, W. Lincobi. et W. Sar. Ep*is, carissimo 
avmiculo nro Humfr'o Gloucestr. et carissimo consanguineo nro 
Joh'e Exon. Ducib., carissimis consanguineis nris Humfr*o StafiPord 
et Will'o Suff. Senescallo hospicij nri Comitib.^ dil'cis et fidelib. 
aris Rad*o de Cromwell et Rad'o Botiller Thes. nro Angl. militib., 
dirco cFico nro Mag*ro Adam Moleyns Custode privati sigilli nri, 
et aliis. Dat. p. manu* nram apud Westm. xxvj die Julij* 

P. bre' de privato sigillo et de data p'd'ca auctoritate Parliament!. 

An Inquisitio Post Mortem of the 17th Hen. VI., on the 
death of Richard Earl of Warwick, was then produced to 
prove that, conformably to the recital in that charter, Eliza- 
beth Countess of Warwick died in the lifetime of her hus- 
band, and left her said three daughters her coheiresses, and 
that Margaret Countess of Shrewsbury was her eldest daugh- 
ter. The charter creating the said John Talbot, then Baron 
de risle, and the heirs male of his body, Viscount de Tlsle 
with seat and place in parliament, councils, and all other as- 
semblies, immediately after Henry Viscount Bourchier, and 
above all barons, tested at Westminster the 30th of October, 
30 Hen. VI., was next read. 

To prove that John Talbot, Viscount and Baron de 
risle left issue a son, Thomas Talbot, and two daughters, 
vix. Elizabeth the wife of Sir Edward Grey, Knight, and 
Margaret, the wife of Sir George Vere, Knight, and that 
the said Margaret died without issue, the patent creating 
the said Sir Edward Grey, Baron de Tlsle, in the 15th 
Edw. IV., was read, and of which the foUowing is a copy. 
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De Creatione Ed^ri Grey, MilUis, Dni de Lisle, 
Edwardus, Dei Gratia, &c. Sal*t*m. Sciatis quod cum Warinug 
nuper Dominus de Lisle defunctus nuper seisitus inter alia de dnio 
& manerio de Kingston Lisle cum p'tinentiis in Com. Berks habuerit 
exitum quandam Margaretam quam Thomas Dns de Berkeley 
duxit in uxorem et obierit, post cujus mortem Dominium et Mane- 
rium ilia cum pertinentiis eidem Margaretae ut filise & haeredi 
ejusdem Warini descenderunt, iidemque Thomas et Margareta ha- 
buerunt exitum inter se quandam Elizabetham quam Richardus 
nuper Comes Warwici duxit in uxorem, cui quidem Elizabethae ut 
filiae et haeredi ejusd* Margaretae d'nium et maneriump'd'c'a cum p* tin. 
inter alia post mortem ejusd' Margaretae descenderunt, qui quidem 
nuper Comes et Eliza h'uerunt exitum inter se Margaretam Aliano- 
ram & Eliz'am et obienmt, quam quidem Margaretam filiam Elizae 
Joh'es Talbot Comes Salop duxit in ux'em, qui quidem Comes Salop 
et Margareta ux. sua habent exitum inter se quendam Joh*em Talbot, 
militem, cui iidem Comes Salop & Margareta uxor ejus qui dicta 
manerium et d'nium ilia cum p'tin* inter alia nuper tenuerunt in 
p'tem purpartis ipsius Margaretae ipsam de o'ib*z terris et tene- 
mentis quae fuerunt praed* Eliz. uxoris praefati Ricardi die quo 
obiit juxta partitionem inde inter ipsam Margaretam et praefatas 
Borores suas de earum communi assensu post mortem d'c'ae Eliz' 
uxor* praed' Ricardi rationabiliter factum contingentis d'nium et 
manerium p'd'ca cum p'tin' nuper dederunt et concesserunt : ha- 
bend' et tenend' eidem Johanni filio & haeredibus suis de capitalib'z 
d'nis feodi ilh'us per servicia inde debita et de jure consueta imper- 
petuum : Qui quidem Joh'es filius habuit exitum Thomam Talbot, 
militem, nuper vicecomitem Lisle et Eliz. modo uxorem Edwardi 
Grey, militis, d'ni de Lisle et Margaretam nuper uxorem Georgii 
Vere militis et obiit, post cujus quidem mortem d'nium et manerium 
p'd'c*a descenderunt prsefato Thome ut filio et haeredi ejusdem 
Johannis et obiit, post cujus mortem d*nium et manerium praed' 
descenderunt praefatis Elizabethae et Margar' ut sororibus et haered' 
ipsius Thomae, quam quidem Eliz'am Ed'rus Grey Miles Diis 
de Lisle duxit in uxorem, et postea praed'c'a Margareta obiit sine 
haerede de corpore suo procreat', cujus pretextu iidem Ed'rus 
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Grey, miles, et d*nus dc Lisle ct Eliz' uxor sua fuerunt seisiti de 
d'nio &' mancr* praeJictis in d'nico suo ut de feodo in jure ejusdem 
Eliz* et habuerunt exitum inter eos legitime procreatum Joli*em 
et al': Nos nedum prjjcmissa verumetiam qualiter prasfatus Warinus 
et omnes Antecessorcs sui ratione d*nii et maner' praedictorum 
nomen et dignitatem Baronis et Domini de Lisle a tempore quo 
memoria hominum non existit optinuerunt et habuerunt ipseque 
et omnes Successores sui ab eodem tempore per hujusmodi nomen 
Loca et Sessiones et alias pre-eminentias in Parliamentis et Con- 
ciliis regiis ut caeteri Barones Regni Angliae a toto tempore prae- 
dicto habuerunt et optinuerunt, qualiter etiam Status Principum et 
Sublimium constat in multitudinc Subditorum et co magis regale 
attollitur solium regnique regimen roboratur quo plures sibi sub- 
sistunt nobilis status et eminentias celsiorum intime contemplantes, 
volentesque Septrum Regni tam adjectione novorum quam restau- 
ratione veterum securius et firmius stabilire et augere numerum 
per quorum consilium Regnum nostrum dirigi possit in dubiis et 
fulciri suffragiis in adversis, specialem considerationcm habcntes, 
de gratia nra speciali volumus et concedimus per prescntes eidcm 
Edwardo q'd ipse et haeredes sui de corpore ejusd' Elizae, D'ni 
dictor* Dominii et Manerii dc Kingeston Lisle exnunc D*ni ct 
Barones de Lisle ac Barones Nobiles et Proceres regni nri habean- 
tur teneantur et reputentur, habeantque nomen stilum titulum et 
honorem Baronum et Dominorum de Lisle ac Sessiones in Parlia- 
mentis et Consiliis nris et haeredum firor* ac aliis locis quibuscunque 
inter alios Barones Regni nri cum omnibus et omnimodis Digni- 
tatibus ac pre-eminentiis Statui regni nri pra^dicti et praesertim 
Statui dictae Baroniae de Lisle ab antiquo pertinentibus sive spec- 
tantib*z eisdem modo et forma in o'ib*z et per o*ia tam in hujusmodi 
Sessionib*z quam cum o'ib*z et omnimodis aliis pre-eminen' et dig- 
nitatib'z quibuscunque prout p*d'ct* Warinus seu aliquis aliis Baro- 
num Dominium p*dVa ante hec tempora habens et occupans habuit 
et tenuit; & ne propter temporis prolixitatem aut Successionis 
variationem aliove modo de hujusmodi stilo nomine et dignitate 
aliquando dubitari possit^ ad removendum omnimodum hujusmodi 
dubitationi stipulum ipsum Edwardum fiF Joh*is in Dominum et 
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Baronem de Lisle prse6cimus, et creamus eique nomen stilura 
titulum et honorem supradicta Baronis de Lisle damus et conccdi- 
mus, liabend' et tenend' nomen stilum titulum & honorem supradicta 
una cum Sessionibus supradictis in Parliamentis Consiliis & locis 
praedictis, necnon omnib*z et omnimodis dignitatib'z et pre-eminen' 
supradictis eidem Edwardo et haeredibus suis de corpore ejusd' 
Eliz' procreat* eisdem modo et forma prout praedictus Warinus 
haberet et teneret si ad praesens superstes existerit aliusve quis- 
cunque qui unquam ante hec tempora Baro de Lisle extiterit. 
Quare volumus et firmiter praecipimus pro nobis et hasredibus nris 
quantum in nobis est, quod praefatus Edwardus et baeredes sui de 
corpore ejusd* Eliz* procreat* d*ni manerii et Dominii praedic^orum 
exnunc Domini et Barones de Lisle ac Barones Nobiles et Proceres 
Regni nri habeantur teneantur et reputentur habeantque nomen 
stilum titulum et honorem supradicta cum Sessionibus dignitatib*z 
et pre-eminenciis supradictis in forma supradicta imperpetuum. 
Hiis testib*z venerabilib*z in Christo Patrib*z Tho* Cardinal Arch- 
iep*o Cantu* et Tho* Ep*o Line* Cane* nro Angliae, ac praecarissimis 
Fratrib*z nris Georgio Clarenciae et Ric*o Glouc* Ducib'z, necnon 
carissimis consang' nris Henr*o Essex Thes* nro Angl' Comitib'z 
dilectisque et iidelib'z nris Tho' Russell CPico Custode privati 
Sigilli nri, ac* Tho* Stanley de Stanley Senesc* hospicii nri, et 
Will'mo Hastings* de Hastings Camerar* Hospic* nri Militibz, et 
aliis. Dat' per manum nram apud Palacium firm Westm* xiiij die 
Marcii Anno Regni nri quinto decimo. Per breve de privato sigillo 
et de dat* &c. 

An Inquisitio Post Mortem of the 10th Edw. IV. was 
produced to show that Thomas Talbot Viscount and Baron 
de risle died on the 20th March 10 Edw. IV., and that his 
sisters Elizabeth and Margaret were his heirs. 

The petitioner's counsel here produced an Inquisition of 
the 1st Edw. III. after the death of Warine de Tlsle, the 
grandfather of Warine Lord de Tlsle, to show that the manor 
of Kingston ITsle was then held of Robert de Insula by 
knight service and not of the Crown in capite, whence it 
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appeared that he held that manor '^ de Roberto de Insula p' 
homagiu' et fidelitate' et p' s'viciu* uni' feodi et dimid' militis 
et reddendo inde eidem Roberto unu' par calcarior' deau- 
rator' p' annu' p* om'i servicio^." The inquisition in the 
34th Edw. III. after the death of Gerard de lisle, and the 
inquisition on the death of Warine Lord de Tlsle in the 
6th Ric. II. were referred to, as showing that that manor 
was at both those periods held of Robert de Insula by 
knight service and not of the Crown in capite. The 
" Testa de Nevill" was afterwards produced to prove that 
Warine Fitz Gerald held one fee in Kingston of Margery 
de Rivers by knight service, and consequently, that it was 
not held of the Crown by military service, and that it was 
acquired previous to a barony being created to the family ; 
and an Inquisitio Post Mortem of the 3rd Edw* U. was read 
to show that Robert de Insula was the heir of the said 
Mai^ery de Rivers. 

The proofs in support of the petitioner's pedigree were 
then proceeded with. The Inquisitio Post Mortem of the 
8th Hen. VII. on the death of Edward Grey Viscount and 
Baron de I'lsle was produced to prove that his wife Eliza- 
beth (sister and eventually sole heir of Thomas Talbot 
Viscount de Tlsle) died in the lifetime of her husband, and 
that John Grey, her son by the said Edward Viscount Tlsle, 
was her next heir. To prove that the said John Grey 
Viscount and Baron de lisle died on the 6th Sept. 2Q 
Hen. VII. and that he left his daughter EUzabeth then of 
the age of eight weeks, his heiress, an Inquisitio Post Mor- 
tem of that year was read. 

The Patent Roll of the 15th Hen. VIII. creatmg Sir 

' The object of producing this inquisition was to prove the falsehood of tlie state- 
ments in the charters to John Talbot in the 22nd Hen. VI., and to Edward Grey in 
the 15th Edw. IV., that Warine de I'lsle and ail his ancestors had been barons of 
the realm hy reason tf the tenure cf thai manor. 
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Arthur Plantagenet, the then husband of Elizabeth^ eldest 
sister of John Grey, the last Viscount de I'lsle, Viscount 
risle was then read, to prove that Elizabeth Grey, daughter 
and heiress of the said John Grey, died before the 15th 
Hen. VIII. without issue, and that the said Elizabeth, wife 
of Sir Arthur Plantagenet, became heir to the said John 
Grey Viscount Tlsle ^ 

The counsel for the petitioner stated that they would (as 
they did) afterwards prove that the said Elizabeth, wife of Sir 
Arthur Plantagenet Viscount lisle left, by her first husband 
Edmund Dudley, a son and heir John Dudley, aft;erward8 
Duke of Northumberland; that the said John Dudley Duke 
of Northumberland left several sons and daughters ; and that 
the Lady Mary, his eldest daughter, intermarried with Sir 
Henry Sidney, Knight, and was the only one of the duke's 
children that left issue. As John Dudley Duke of Nor- 
thumberland had been attainted of high treason in the 1st 
year of Queen Mary, the act of parliament passed in the 4th 
& 5th of King Philip and Queen Mary for the restitution 
in blood of the Lady Mary Sidney and the other surviving 
children of the said duke was produced, of which a copy 
follows — 

' That docoment will be found in the AprsKDiz, because it shows that Sir 
Charles Brandon K. G., afterwards Duke of Suffolk, was created Viscount I'lsIe 
by patent, 15 May, 5 Hen. VIII. 1513, to him and the heirs male of the body of 
Elizabeth Grey, adtunc Viscountess Tlsle ; but that as the marriage between him and 
the said Elizabeth late Viscountess I'lsIe, lately deceased, had not been solemnized 
according to the King's intentions when he granted that patent, the said letten 
patent were delivered up to be cancelled. It is worthy of remark, as showing the 
laxity with which titles of honour were applied in the moat solemn instruments, that 
the said Elizabeth, daughter and heiress of John Grey Viscount Tlsle, had not the 
slightest pretentions to the title of Viteauntess, that dignity having been created to her 
grandfather, with remainder to his heirs male by his wife Elizabeth Talbot. If, aft 
appears probable, she was possessed of the manor of Kingston I'lsle, she waa, 
however, undoubtedly Baroness de I'lsle under the patent of the 15th Edw. IV. 
to her grandfather Edward Grey, and also under the patent of the 22nd Hen. VI. 
to her great grandfather Sir John Talbot. 
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In moste bumble and lamentable wise sbewith unto your High- 
nes yo*r faitbfull and most obedient subiects Ambrose Dudley and 
Robcrte Dudley Knights, Sonnes of Sir John Dudley Knight, late 
Duke of Northumberlande, and yo'r feithfuU and obedient subiects 
the Lady Mary Sydney, nowe Wife of Sir Henry Sydney Knight, 
and the Lady Katheryn Hastings, now Wife of the Right Hon*able 
Henry Lorde Hastings, Daughters of the said late Duke, That 
where synce the begynnyng of yo'r Ma'ts reigne as well the said 
late Duke their Father as the said Ambrose and Robert, two of y*r 
Highnes most humble peticion'rs suppliaunts and subiects, as well 
by authority of P'liament as also by force of dy v s sev'al attayndo's 
against their seid Father and them the seid Sir Ambrose and Sir Ro- 
bert and ev*y of them given and p'nounced by th'order of the comon 
lawes of this Realme were sev'ally attaynted of sev'all offencs of 
High Treason by them sev'ally comytted, p*petrated, and don 
against yo'r Highnes their most dreede Sov'aigne Lady yo'r crowne 
and dignitie imperyall, as by the records of the sead sev'all Attaynds 
thereof dothe more playnely appeare, And by reason thereof yo'r 
most humble subiects stands and be p'sons in their lynags and blodd 
corrupted, wherby they be not onely deprived of alman', degrees, 
estats, names, farmes, and of all inheritaunce that shuldd or myght 
come unto them or any of them by or from their said late Father, 
yf the same their seid late Father, nor they had not byn in any wise 
attaynted; but also of all and syngular other inheritaunce that 
shuldd or myght have come unto yo*r seid subiects or any of them 
by or from any other their lyneall or collaterall Auncesto'r or Aun- 
cestours, to whome them or any of them shulde or myght have 
conveyed, or may convey themselfs as next Cosyn and Heire of 
bloud by meane degres to them or any of them, wherby yo'r seid 
subiects as nowe remayne out of all name and reputacon to their 
greate discompforte inwarde greife and dayly sorrowe : And foras- 
inoche as yo'r seid most humble subiects he and always ev' synce 
t^.ie seid attayndo'rs have byn and alwayes hereailer entende to be 
to yo'r Highnesses true and feithfull subiects. It may therfore 
pleace yo'r Highnesses of yo'r most noble and habundaunt grace at 
the most humble petic'ons and suits of yo'r seid subiects, and for 
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the true and feithfull sVice w'ch yo'r seid subjects and ev'y of 
them have don and intende to do during their lyfs to yo'r Ma'ts 
and your Heires, being moved w*t yo'r accustomed clemency, com- 
passyon, and pyttie towards them and ev'y of them, and having 
alredy good proffe and tryall of their fidelities towards yo'r High- 
nes, That it may be at the humble suite and petic'on of your seid 
subiects ordeyned, establisshed, and enacted by yo'r Highnesses, 
w't th'assent of the Lords Sp'uall and Temporall, and of the Comons 
in this p'nt Plyament assembled, and by th'authoritie of the same, 
that yo'r seid most humble suppliaunts Ambrose Dudley and Ro- 
bert Dudley Knights, and the seid Lady Mary Sydney and Lady 
Katheryn Hastings, and ev'y of them and their Heires and theires 
of ev'y of them, from hensforth may and shalbe by th'auctoritie of 
this Acte restored and inhabled in bloud and name^ and made Heire 
and Heires, as well to the said Sir John Dudley Knight, late Duke 
of Northumberlande, their seid Father, as also to any other their 
Ancesto'r or Ancesto'rs lyneall or collaterall, in such man' and 
fo'me as yf the seid late Duke their Father, or they or any of them 
had nev' byn attaynted, and as if no such attayndo'r or attayndo'rs 
were or had byn had, The corrupc'on of bloud betwene the seid 
late Duke their Father, and yo'r said subiects or any of them, or 
the corrupc'on of bloud betwene yo'r seid subiects and any other 
their Ancesto'r or Ancesto'rs, or any Acte of P'lyament or juge- 
ment at the comon lawe concemyng the attayndo'r of the seid late 
Duke their Father, or of the seid Sir Ambrose Dudley, or of the 
seid Sir Robert Dudley, or any of them, or any other thyng wher- 
by the bloud of the seid late Duke their Father, or of the seid Sir 
Ambrose Dudley, or of the seid Sir Robert Dudley, or of any of 
them, is, should, or myght be corrupted in any wise notw'standing. 
And also that it may be further established and enacted by yo'r 
Highnesses and the Lords Sp'uall and Temporall, and the Comons 
in this p'nt P'lyament assembled, and by the authoritie of the same, 
that yo'r seid humble subiects Ambrose Dudley and Robert Dudley, 
the Lady Mary Sydney, and the Lady Katheryn Hastyngs, and 
ev'y of them, and their Heires and theires of ev'y of them, from 
hensforth may and shalbe enabled to demaunde, aske, have, holde. 
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and enioy all such lands, ten'ts, and hereditaments, w'th their ap- 
p*ten'nc*s, w'ch at any tyme hereafler shall descende, come, remayne, 
or rent, from any their Ancesto'r or Ancesto'rs, other than such 
Castles, Mano*rs, lands, ten'ts, rents, rev'c'ons, remayndo'rs, pos- 
sessions, and other hereditaments, w'ch were of the seid Sir John 
Dudley Knight, late Duke of Northumberland, their seid Father, 
in use, possession, remaynder, or otherwise, the day of the attayn- 
do'r of their seid late Father, and other then such Castles, Hono*rs^ 
Mano*rs, lands, ten*ts, and other hereditaments as yo'r Highnes 
o'r most dread SoT*aign Lady was or is entytled to have, or might, 
or ought to have upon any office founde or to be fisunde by force of 
the said sev'all attayndo'rs, or any of them, in such and like man*, 
fo'me, and condic*on, to all intents, oonstrucc'ons, and p'poses, as 
yf the seid Ihke their Father, or they or any of them, had nev*r 
byn attayntedy and as though no such attayndo'r of their seid late 
Father, or of them or any of them, had ev'r byn had or made, and 
that yo'r seid subiects, and ev*y of them and theires of ev*y of 
them, may att all tymes hereafter use and have any acc'on or suite, 
and make their or his pedegres and conveyanncs in bloud as heires, 
as well to and from their seid Father, as also to any other their 
Auncesto'r or Auncesto'rs, lyneall or collaterall, in like man* and 
fo'me as if the seid late Duke their Father, or they or any of them, 
had nev* byn attaynted, and as yf no such attayndo'r or attayndo*rs 
were or had byn bad, the corrupc'on of bloude betwene the seid late 
Duke their Fatlier and yo'r seid subiects or any of them, nor the 
conrupc'on of bloud betwene yo*r seid subiects and any other their 
Aunce8to*r or Auncesto'rs, or any Act of P'liament, or iugement at 
the comon lawe concerning the attayndo'r of the seid late Duke 
their Father, or of the seid Sir Ambrose Dudley, or of the seid Sir 
Robert Dudley or any of them, or any other thyng whereby the 
bloud of the said late Duke their Father^ or of the seid Sir Ambrose 
Dudley, or of the seid Sir Robert Dudley, or of any of them, is or 
ihuld be cormpted, to the contrary in any wise notwithstanding. 
Provided alway, and be it enacted by the thautoritie aforeseid, 
that this p'nt Acte, or any thing therein conteyned, extende not 
to restore or entytle yo'r seid humble subiects, or any of them. 
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or their heires, to any name of faonnor or dignitie', or to any such 
Hono'rs, Castles, Mano'rs, Lordships, Lands, Tent's, and other 
Hereditaments, w*ch yo'r Highnes now hath or had, or is or might 
be entitled to have, by reason of any the seid sev'all attaindo*r or 
attaindo*rs ; nor shall not extend to any Hono'rs, Castles, Mano'rs, 
Lordships, lands, ten'ts, rents, rev*c*on8, serv's, and other heredita- 
ments late of the seid late Duke, nor of yoV seid subiects, nor any 
of them, w'ch yo'r Highnes hath given, dimised, exchaunged, or 
graunted to any person or persons in fee symple, fee taile, for terme 
of lyfe, li&, yeres, or at will ; but that all the seid Hono'rs, Castles, 
Lordships, Mano'rs, lands, ten'ts, and other hereditam'ts, with their 
app'ten'ncs, w'ch yo'r Highnes now hath or had, or nowe be, might 
or ought to be entitled to have by reason of the seid sev'all attayn- 
do'rs, or any of them, upon any office therof founde or to be founde ; 
and also all the seid Castles, Hono'rs, Mano'rs, lands, ten'ts, rents, 
rev'c'ons, serv's, and hereditam'ts, w'ch yo'r Highnes have given« 
dimised, exchaunged, or graunted, as is aforesaid, shall stande, re- 
mayne, and contynue in the same estate, force, degre, and condi- 
c'on, as they and ev*y of them were in before the making of this 
Act, and as though this Act had nev'r byn had or made. Saving 
to all and ev'y other p'son and p'sons, bodies politick and corporate, 
their Heires and Successo'rs, and theires and Successo'rs of ev'y 
of them, all such Estate, Possession, Right, Title, Interest, Rev'c'on, 
RemaindoV, Entre, Lease and Leases, Clayme, Condic*on, Terme 
of Yeres, Suits, Rents, Comons, and all other p'ffitts and com'o- 
dities, as they have or ought to have in and to the p'misses, or any 
p't or p'cell therof, as though this Acte had nev'r byn had ne 
made. Provided also, that this Acte extend not ne be p'iudic*all 
to yo'r seid humble subiects for or concerning any Mano'rs, lands, 
ten'ts, or hereditam'ts, w'ch yo'r seid subiects, or any of them, have 
or hath of yo'r Highness bountifull lib'alytie and gifte, or of the 

* The Bill was introduced into the House of Lords and read a first time on the 
7tk Febnaaiy, 1658, and a second time the next day. It was returned from the 
Commons on the 14lh February, with " a request that the words, viddieet, ' [Tq 
any name of honour or dignity, or]' might be put in, in the 37th line, after these 
words ' their heirs ;]' whereunto it was, by the whole consent of the Lords, agreed.** 
— Lardt* JownaU, vol. i. pp. 520, 521. 523. 
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gifte of any Other, by any good, lawful], or pTect feoffam't, gifte, 
a88ura*nce, or otlier conveyance to them, or any of then), had or 
made, but that the same assuraunc*s and gifts shall stand, remaine, 
and be of like force, valedite and effect, as they were before the 
makyng of this Act. And yo'r most humble subiects according to 
their most bounden duties, shall dayly pray to God for yo'r most 
noble Highnes in bono' and felicitie longe to contynue and reigne. 

To prove that at the death of Ambrose Dudley, afterwards 
.Baron Tlsle and Earl of Warwick^ named in that act, on 
the Slst of February^ 33 Eliz. 1590^ the said Katherine, then 
Countess of Huntingdon, his sole surviving sister, and Eli- 
zabeth Sydney^ only daughter and heir of Sir Philip Sydney, 
Knt. deceased^ the eldest son and heir of the said Lady 
Mary Sydney, then deceased, were co-heiresses of the said 
earl, and consequently co-heirs of his father John Dudley, 
Duke of Northumberland, the inquisition taken on the Earl 
of Warwick's decease, in the 33rd of Eliz. was produced. 
The inquisition of the 10th of James the First, after the 
death of Elizabeth Sydney above-mentioned^ who was then 
Countess of Rutland, was read to show that she died with- 
out issue on the 1st of September, 1612, and that her uncle, 
Robert Sydney, Viscount lisle and Lord Sydney of Pens- 
hurst, was her uncle and next heir, namely, son of Sir Henry 
Sydney, Knight of the Garter, father of Sir Philip Sydney, 
Knt., father of the said Elizabeth Countess of Rutland. That 
the said Robert Sydney, Viscount lisle, who was afterwards 
created Earl of Leicester, died on the 13th of July, 1629, 
and that he left Robert Sydney his eldest son, his heir, who 
thereupon became Earl of Leicester, was proved by the in- 
quisition on the said earVs decease. 

To prove that the before-mentioned Elizabeth, the wife 
successively of Edmund Dudley and Sir Arthur Plantagenet, 
left John Dudley, afl:erwards Duke of Northumberland, her 
eldest son and heir; and that Ambrose Dudley, Earl of 
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Warwick, survived all his brothers and became heir of hb 
father, and in further proof of the matter which the inquisi- 
tions of the 33rd of Queen EHzabeth, and 12 Jac. I. 
had been adduced to estabUsh, an ancient pedigree found 
among the family muniments of the petitioner at Penshurst 
was produced. A deed was likewise produced from the 
same place, by which lands were settled after and in con- 
sideration of the marriage between Sir Henry Sydney and 
the Lady Mary Dudley, as evidence confirmatory of that 
pedigree. A copy of the inscription on the tomb of Am- 
brose Dudley Earl of Warwick, and of that on the tomb 
of Robert, son of Robert Dudley Earl of Leicester, (brother 
of the said Earl of Warwick,) and of one to prove that the 
Countess of Huntingdon, sister of Ambrose Earl of War- 
wick, died without issue on the 2nd of May, 1620, aged 72, 
were next produced, in further confirmation of that part of 
the pedigree; and the witness was asked, 

Quest. — {By a lord.) — You have produced copies of two 
inscriptions in the chapel at Warwick, are those the only 
inscriptions relating to this family ? 

Ans. — There are other tombs in the chapel, but I only 
took those on the tombs of Ambrose Earl of Warwick, and 
the infant son of the Earl of Leicester, Robert Dudley. 

Q. — Did you take the inscription on the tomb of a lady 
called Duchess Dudley, which represents her as the wife 
of Robert Dudley Earl of Leicester, and as having two 
daughters. 

A. — I did not 

Lord Redesdale. — It is very important that you should 
have that inscription, for there was a person who assumed to 
be son of Robert Dudley Earl of Leicester ; and he was 
created Duke of Northumberland by the Grand Duke of 
Tuscany, and his wife was created Duchess Dudley here, 
and she had two daughters : and it is a material question 
whether that person who was so created Duke of Northum- 
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berland abroad was or was not the son of Robert Dudley 
Earl of Leicester. 

Mr. Shadwell. — My lords^ my cHent informs me that the 
original papers which relate to a suit which arose on the 
subject your lordship has mentioned exists and which suit 
I understand continued about 200 years — whether it was 
usefully terminated or not remains to be determined. 

Lord Redesdale. — It is very material the House should be 
informed upon that subject^ and whether there are descend- 
ants of that person now living. 

Mr. Shadwell. — Your lordships will find on one of the 
inquisitions^ that on the death of Ambrose Earl of Warwick, 
there is a negative to that statement. 

Lord Redesdale. — ^We know that inquisitions are far fr6m 
being decisive. In the claim of peerage of Lord Powis there 
were two inquisitions produced expressly contradicting each 
other, and the question was, which of them was the true and 
which the false inquisition, which never was decided. The 
title of Lord Powis depends to this day upon that question, 
which is the true inquisition and which is the false. 

Mr. Shadwell. — By the time your lordships meet again 
we shall be able to give precise informaticm upon these 
subjects. 

Mr. Hart. — We can inform your lordships that Sir John 
Sidney at this time holds lands and rights of patronage and 
other matters of that kind, to which he deduces his title from 
that earl. 

Lord Redesdale. — That will be very material to be pro- 
duced ; the misfortune in these cases is, that there are very 
active agents on the part of the claimant, and that there is 
not the same activity the other way. 

Entries in the Journals of the House of Lords were pro- 
duced to prove that Robert Sydney, first Earl of Leicester 
of liiat name^ left Philip Sydney Snd Earl of Leicester, his 
■on and hdr; Aat Philip Sydney 3nd earl left Robert 
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Sydney 3rd earl his son and heir; that Robert Sydney 3rd 
earl left Philip 4l;h earl his son and heir at law, and two other 
sons John and Jocelyne, who successively enjoyed their 
father's titles of honour. 

A copy of the inscription on the tomb of Philip Sidney 
5th Earl of Leicester, in the church of Penshurst, to prove, 
in corroboration of the aforegoing evidence, that Robert 
Sidoey 4th Earl of Leicester above-named, was the [great] 
grandson and heir of Robert Sidney 1st Earl of Leicester 
of that name ; and also to prove that Dame Mary Sidney 
Sherard and Mrs. Elizabeth Perry, daughters and co* 
heiresses of Colonel Thomas Sidney, third surviving son of 
Robert 4th earl, became, after the deceases of Philip Sidney 
5th Earl of Leicester, who was the eldest surviving son of 
Robert 4l;h earl, and of John Sidney 6th Earl of Leicester, 
who was his second surviving son, co-heiresses of the body 
of Robert 4th earl ; and that Jocelyne Sidney 7th Earl of 
Leicester, the youngest son of Robert 4<th earl, also died 
without issue. 

The will of Henry Sidney Earl of Romney, dated ISth 
April, 1699, to prove that he there mentions his nephew 
Thomas Sidney, third son of his brother Robert Earl of 
Leicester; and the will of Lady Mary Sherard dated 13th 
April, 1758, to show that she described herself as '^ Dame 
Mary Sidney Sherard, widow and relict of Su- Brownlow 
Sherard, late of Lobthorp in the county of Lincoln, Baronet, 
deceased, and one of the two nieces and co-heirs of the 
Right Honourable Jocelyne late Earl of Leicester deceased,'* 
were next produced. 

The births of the above-mentioned daughters and co-heir- 
esses of the Honourable Thomas Sidney were proved by 
parish registers ; and the facts that Lady Sherard the elder 
of them married Sir Brownlow Sherard, Baronet, and died 
without issue; that her sister Elizabeth married Mllliam 
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Perry of Turville in the county of Bucks, Esquire, in the year 
1738, and died in September, 1783; that they had issue one 
son and four daughters; that all their children excepting 
Elizabeth Jane Sidney Perry died without issue ; that the 
said Elizabeth Jane Sidney Perry married Bysshe Shelley, 
Esquire, on the 17th of August, 1769, and died in May, 
1781; that the Petitioner, Sir John Shelley Sidney,^ was the 
eldest son of that marriage ; and that he was baptized oi^the 
18th December, 1771, were proved by a monumental in- 
scription, by marriage settlements, family deeds, wills, parish 
registers, and by the testimony of servants of the petitioner's 
family. 

Mr. Shadwell and Mr. Hart. — ^We have now, my lords, 
closed our evidence for the present ; there may be one or 
two more registers which it may be necessary for us to put 
in at a future time. We apprehend your lordships do not 
require, in this case, that we should prove the pedigree of 
other branches of the family which diverge from us. We 
have given your lordships all the information we are pos- 
sessed of on the subject, and have proved that we are the 
co-heirs at the period when we allege ourselves to have been 
the eldest co-heir of the body; and having deduced our own 
pedigree with a certainty which we hope will be satisfactory 
to your lordships, we go on to the other branches with such 
prima facie evidence as is within our competence, of who 
are the persons deriving from the other two branches. 

Lord Redesdale. — You are not bound to prove any thing 
about Elianor and Elizabeth, the two younger daughters of 
Elizabeth de Tlsle, wife of the Earl of Warwick. 

Mr. Hart. — That is what we submit to your lordships. 

Lord Redesdale. — You do not, of course, pretend to say 
that they died without issue. 

' It may be useful to add, to avoid confusion of names, that the Fetilioncr as- 
sumed the name and arms of Sidney by royal license. 
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Mr. Hart. — No; we say that they died with issue, and we 
give such prima facte evidence as is in our power, who are 
the persons who ought, as such, to have notice of this pro- 
ceeding. 

LiOrd Redesdale. — That appears to be all you are called 
upon to do. 

Mr. Hart. — ^We do not understand whether it is the 
pleasure of your lordship on the adjournment of this case, 
to fix any time in the ensuing session against which we 
should give notice to the other parties to attend. 

Earl of Shaftesbury. — We cannot fix a day ; you will give 
them notice that the case is adjourned to the next session of 
parUament, and they must by their agents attend to see when 
the lords appoint it. 

Mr. Hart. — And there must be personal service on those 
who are abroad. 

Earl of Shaftesbury. — Just so. 

Adjourned sine die. 
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Monday J 6ih June, 1825. 

Mr. HarTj Mr. Shadwell^ and Mr. Fitzroy Kelly ap- 
peared as counsel for the petitioner. Witnesses were called 
to prove the service of notices to the other co-heirs;^ and the 
following evidence was adduced to show that Robert Dudley 
Earl of Leicester died without legitimate issue. First: The 
earl's will^ written witkhis own hand, and dated 1st August, 
1587, in which he repeatedly mentions ''my base sonne*' 
Robert Dudley, and never alludes to him by any other 
description, and bequeaths lands to his brother the Earl of 
Warwick, as ** my right and lawfiill heyre;" which document 
also corroborates many other statements in the petitioner's 
pedigree. Secondly : Proofs that the right of presentation 
to the hospital at Warwick, by the deed by which it was 
founded, was given, after the earl's death, to his heirs ; and 
that the petitioner and those through whom he claimed, 
had uniformly exercised the right of presentation to that 
hospital from the earl's death to November, 1823, the date 
of the last presentation. 

Copies of inscriptions on the tombs, of Richard Beaucbamp 
Earl of Warwick, who died in 1439; of Robert Earl of 
Leicester, who died in 1587; of Ambrose Earl of Warwick, 
who died in 1589; of Lettice, Countess of Leicester, who 
died in 1634; of Robert, son and heir apparent of Robert 
Earl of Leicester, who died a child in 1584; and of an in- 
scription, commemorating Katharine, widow of Sir Richard 
Leveson, Knight of the Bath, " one the daughters and co- 

' In the Committee on the 1 6th of June, Mr. Abercrombie stated that he was 
instracted to appear on behalf of Sir Henry Hunloke, Bart., one of the coheirs, who 
was a minor, and to submit his interests to the decision of the House. 
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heirs of Sir Robert Dudley, Knt.» son to Robert late Earl of 
Leicester, by Alicia his wife, daughter to Sir Thomas Leigh^ 
of Stonley, Knt. and Bart., (created Dutchess Dudley by 
King Charles the First, in regard that her said husband 
leaving this realm had the title of a Duke conferred upon 
him by Ferdinand II., Emperor of Germany,") who left a 
legacy for the preservation of the monuments in the chapel 
of our Lady in St. Mary's Church at Warwick, were then 
read. An extract from the copy of the will of Ambrose 
Dudley, Earl of Warwick, dated January, 1589-90, was ten- 
dered, when a discussion arose about the original docu* 
ment,^ and counsel were directed to ascertain whether some 
cases had not occurred of the books having been received 
in evidence in consequence of the custom of delivering out 
the wills to the executors. 

Adjourned to Monday, 13th June. 

Mondiiy, \Zth June, 18S5. 

Mr. Hart. — " On a former occasion we Iwd befcMre your 
lordships what we conceived to be all the evidence in this 
case on the part of the petitioner, but since we last had the 
honour of addressing you, it has occurred to us there is a 
portion of evidence arising from a record, material to be ob- 

' The witness, a clexk in the Prerogative Office, who produced that extract, stated 
in reply to questions by the Attorney and Solicitor General and Mr. Shadwell, that 
it Mras the custom of that office at the time that will was proved, to deliver back to 
the execntora the wiUs when they had been proved and registered, and which was 
done in nine cases out of ten ; that he found by searching, that all the wills of that 
year were not delivered back ; that the practice of not delivering back the original 
wills commenced " within the last century or so ;" that it was the custom of the 
office to bind the registers and to give them the name of some great man who died 
within the period embraced by them respectively ; that he knew it was the practice 
at that time to return the original wills, because he had seen several receipts ** re- 
ceived back such a will ■" that those receipts were in the office ; that perhaps 
there might have been a receipt book at that time for them ; and that the oldest 
entry in any book of any register of wills is about 1308. 

E 2 
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served upon in the course of the argument, and we therefore 
ask permission of the House to introduce it now by the 
proper officer." 

A Roll of Parliament of the 5th year of Richard the Se- 
condy of which the following is a copy, was read. 

■' ** Fait a remembrer q" au p'lement tenuz a Westm', lendemain de 
Johan Portlatyn q" fuist Meskardy h le vij"*' jour de Mail Ian du 
regne nr'e S' le Roi dessuisdit quint ; N>e dit S^ le Roi estoit venuz 
en sa p'son a dit p'lement & pluso's Platz S's h aut's qavoient la 
^omonce de p'lement raais pur tant q* aucuns des viscontz des 
countees de roialme navoient mye reto''nirs lours briefs de p'lement 
et auxin t g'nt p'tie des P'lats & S's qavoient mesme la somonce 
nestoient mye encores venuz, si ne fuist mye la cause del somonce 
de ce p'lement monstrez a celle Meskardy einz fust mesme le p'lement 
del comandement le Roi estoit adjo^'nez tanq' al Joefdy p'ch~ ensuant 
& de ce p'clamation faite en la sale de Westm', comandant a ycelle 
p'clamation a touz qavoient la dite somonce q' s*^ le p'il qappent ils 
y fussent le dit Joefdy p' temps pur oier les causes dessuisdc*cs. 

A quiel lendemain si rev in t en p'lement sib'n nr'e S' le Roi come 
les p'latz due contes barons & aut's qavoient la dite somonce & 
illoeq's en la chambre depeintee appellez la einz p^im'ement p' lours 
nouns les chivalers des countees citezeins des citees & burgeys de 
burgh's reto'nez p' cest p'lement Mons' Richard Lescrop chivaler 
chanceller Denglet're del comandement le Roi avoit les p'oles dep' 
le Roi pur exposcr & monstrcr illoeq's les causes de la somonce de 
cest p'lement, et dist 5*^8 & S^s, il nest mye disconue chose a la 
greindre p'tie de vous coment al derrain p'lement estoit g'ntez a 
nr'e S' le Roi le subside des leynes &^. a durer p' quatre ans & 
demy al entente q' p' aucun g*nt viage affaire en defens du roialme 
selonc I'ordinance & bon advis de nr'e dit S' le Roi & des S''s 
home purroit de ce subside faire chevance suffisante de monoie 
come feust p'mis destre fait si I'enbusoigneroit," &c. 

The copy of the will of Ambrose Dudley, Earl of War- 
wicky dated 28th January, 1589-90, was read from the regis- 
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ter in which it is recorded, in confirmation of the petitioner's 
pedigree, as he describes his sister the Countess of Hunt^ 
ingdon, and his Uttle niece Elizabeth the daughter and heir 
of hb late nephew Sir Philip Sydney to be his " next heires 
in bloode/' and takes no notice whatever of Robert Dudley 
the putative son of his brother Robert Earl of Leicester, 
who, if legitimate, would have been his heir at law. 

Mr. Hart then proceeded to sum up the evidence in sup- 
port of the case of the petitioner. 

" My Lords, the evidence on the part of the petitioner 
we consider as completed, and according to the case we 
propose to sustain before your lordships it is this, that 
a barony in fee was vested by writ of summons, and by 
sitting under that writ of summons in your lordships* House, 
descendable to the heirs of the body in general, and that a 
person of the name of Warine de Tlsle was summoned and 
sat in various parliaments during the latter period of the reign 
of King Edward the Third, and during the early part of the 
reign of King Richard the Second. We propose to show, 
that in the sixth year of the reign of King Richard the said 
Warine de Tlsle died without issue male, leaving a daughter, 
in whom, according to our proposition, the barony in fee 
vested. I shall then go on to satisfy your lordship, as I 
trust, that there were very good reasons why that barony in 
fee-simple, as it stood by descent in the only daughter of 
Warine de Tlsle, was not taken up by her husband, and 
by those who immediately succeeded that husband ; and that 
the title has with great anxiety and great care been from 
time to time kept aUve through the bounty and protection of 
the Crown in various individuals under various forms. The 
first proposition that I am bound to make out is, that Wa- 
rine de risle was a peer of parUament, and sat in this 
House as such during his life, and another proposition 
which it will be necessary for me to establish by authority, if 
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it is not already so often established as to become a sort of 
axiom in the rules of your lordship's House is, that the 
summons and the sitting under it created a barony in fee. 

'* The first proposition, namely, that Warine de Tlsle did 
receive summons to parliament, must be proved undoubtedly 
by early records which exist, for the evidence can exist only 
as matter of record. Your lordships will find, by referring 
to the evidence, that Gerard de Tlsle, who died in the 31st 
year of Edward the Third, had in his time summons to par- 
liament, but whether that summons to parliament did or did 
not in its consequences establish a title to a barony in fee, 
I do not at present trouble your lordships with ; because if 
it were possible to establish that title by a right paramount, 
the title of his eldest son would not be worse for showing 
to your lordships that it might have existed at an earlier 
period ; we are content, therefore, to take up the root of 
our title fi-om Warine de Tlsle, and to show that there 
existed in him that barony.^ 

*^ Warine de I'lsle, your lordships will find by the evidence, 
received summons to parliament in the 43rd year of the reign 
of King Edward the Third: he continued to receive sum- 
mons to parliament through a succession of annual parlia- 
ments, as they were then habitually holden, from the 43rd 
year of Edward the Third successively diuring all^ the par- 
liaments that were held in the reign of that monarch, and 

> According to the decision in the Botetourt and other cases, it would have been 
sufficient to have shown proofs of summons and sitting of the second baron to have 
established the date of the barony from the first writ addressed to his father. The 
precedence of the barony of Rocs, for example, is the 49th Hen. III., though no 
proof of sitting of a Lord Roos of Hamlake, can be found on the Rolls of Parlia- 
ment until that of Thomas, 5th Lord Roos, great-grandson of the first baron, in the 
37th Edw. ni. William de Roos, the second baron, was however summoned to, 
and sat in, the parliament at Lincoln, in the 29th Kdw, I. ; but this fact was not ad- 
duced in the claim to that barony before the House in 1806. 

' He was not summoned in ihe 50th Kdw. IIL See page 6. 
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from the Ist year of King Richard the Second he received 
¥rrits of summons up to and including the parliaments that 
were holden in the 5th of Richard the Second ; and it ap-r 
pears that he died in the 6th of Richard the Second^ before 
any other parliament was summoned or holden, 

** Tbatanmt of that description, followed up by the fact of 
the party sitting in parliament, does give a barony in fee, 
I think I need not now argue ; for that would be a waste 
of yoiur lordships' time after the repeated recognitions in this 
House that such a condition of any individual ennobled hi^ 
blood and gave him a transmissible dignity, with title to sit 
in this House. I take it for granted, it will not be disputed, 
that such a vrrit is evidence of title in its inception; but I 
admit that must be followed up by evidence that the party so 
summoned did sit in parliament as a peer of parliament 

'* It b not my intention to enter into a subject that may seem 
to have been rendered something equivocal by a decision of 
yoiur lordships' House in the Freschville Peerage : where it 
appears to have been rendered matter of doubt whether one 
summons or evidence of one sitting was sufficient to give a 
barony in fee, or whether there must not be a repetition of 
that summons ; that is a question which seems to have been 
left in doubt by the mode in which Lord Freschville's case ' 
was disposed of, which has travelled into books of great 
authority, and there is nothing setting at rest the doubt 
whether a single summons and a single sitting was suffi- 
cient to constitute evidence of a transmissible dignity. I do 
not think it necessary to mix the proceedings in this case 
with that as an authority ; because if we make out by the 
evidence, which we presume will be satisfactory, that there 
was a sitting of Warine de lisle, it is an inevitable inference 

I The Freschville caie will be fully stated in a subsequent page. 
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(rv^m tha( saioe body of eTidence, that there must haye been 
tvp^^ted and contiiiuous sittings by the same Warine de 

risk. 

^ Takmg for granted, therefore^ that the writ of summons 
suflfeientty proves the foundation of the title, and that it is 
only necessary to add to that foundation evidence of the fact 
of sitting, the next question will be in what way we are to 
satisiy your lordships that Warine de Tlsle did in &ct take 
his seat and acquire dignity as a lord of parliament. I am 
induced to call your lordships* attention to this point, because 
one sees in books of great authority, now considered as go- 
verning the law upon this subject, the species of proposition 
laid down, that introduces in this case what may be con- 
sidered as a di£Sculty ; namely, admitting it to be absolutely 
necessary to prove the inception of the title, by the produc- 
tion of a writ of summons, because that is matter of record 
in which the title originates, yet by what mode we are to 
prove the fact of sitting, as consequential upon that writ of 
summons, taking the passages as they are laid down in my 
Lord Coke and in other great authorities in the law, who 
have followed and amplified the proposition, so as to 
intixxluce a degree of obscurity upon the subject. They 
laid it down first as an insulated proposition, that to create a 
title by prescription as it is called, or by writ, which presumes 
a grant of Uie crown to sustain a title of that description, 
tliere must be evidence of summons and sitting. 

** In other cases it is laid down that the proof of peer of 
parliament or not, must be by matter of record. Combining 
these two together, it may seem to follow as a consequence 
of that which is laid down by the books, not only that the 
iMuing of tlie writ of summons must be proved by matter of 
record, that is by the writ itself, which is the record, but 
likewiae.that the sitting must equally be proved by matter of 
record ; and undoubtedly that which has gone into those 
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books appears to be stated as the rule that the individual 
title to the barony must be proved by matter of record, not 
only qua the original summons, but qua the sitting, which is 
to be consequential to perfect the title ; and that doubt has 
been in some measure, perhaps, raised by the circumstance 
of its being laid down by my Lord Coke, that the writ of 
summons is not per se sufficient to prove the existence of a 
barony in fee, because to constitute the character of a peer 
of parliament, the individual must not only have been sum- 
moned to, but have taken his seat as, a peer of parliament in 
your lordships' House ;^ and the book goes on to follow it as 
the consequence, that the writ of summons does not prove the 
fact of sitting as consequential upon the summons itself, be- 
cause many circumstances may have intervened to prevent 
the person so siunmoned from taking his place as a peer of 
parliament, such as a supersedeas of the writ, the death of 
the party, or other circumstances which might have inter- 
vened between the return of the writ and the meeting of par- 



' Lord Coke's words are, "A man may have an inheritance in title of nobility 
and dignity three manner of ways, that is to say, by creation, by descent, and by 
prescription By creation two manner of ordinary ways, (for I will not speak of a 
creation by parliament,) by writ and by letters patent Creation by writ is the 
antienter way ; and here it is to be observed that a man shall gain an inheritance 
by wriL*' " IBefore the 10th October, 11 Ric. II. there never was any baron 
created by letters patent, but by writ ; and it is to be observed, that if he be gene- 
rally called by writ to the parliament, he hath a fee-simple in the barony without 
any words of inheritance.*' " If a man be called by writ to the parliament, and 
the writ is delivered unto him, and he dieth before he cometh and sits in parliament ; 
whether he was a baron or no ? And it is to be answered that he was no baron, for 
the direction and delivery of the writ to him maketh not him noble." " The writ 
hath no operation or effect until he sit in parliament : and thereby his blood is en- 
nobled to him and his heirs lineal, and thereupon a baron is called a peer of par- 
liament ; and if issue be joined in any action, whether he be a baron, &c. or no, it 
shall not be tried by jury, but by the record of parliament, which could not appear 
unless he were of the parliament." " The word heirt is not necessary to a creation 
of nobility by writ ; for when a man is called to the Upper house of Parliament by 
writ, he is a baron and hath inheritance therein, without the word /i«trs." Co. Litt. 
10 b.--9 b. 
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liament, and that appears to have travelled into some dicta 
in books of inferior authority that both the writ of summons 
and the sitting in parliament must be by matter of record. 

*' I take the Uberty of stating that that never has been de- 
cided distinctly, and that it could not be decided, because it 
would be repugnant to the good sense of courts of judicature, 
and peculiarly to the system of reasoning on which your 
lordships always act, to require that should be done which 
cannot be done. The writ of summons is capable of being 
proved by matter of record, as I have stated, because it is 
the record itself; but there is no record as the record of the 
individuals who constitute the members of your lordships' 
House, as members sitting in parliament: there is no record 
of that description, and at periods from the remotest time at 
all periods anterior to the reign of King Henry the Eighth. 
There is no medium through which the fact of sitting at a 
particular time as a peer in parliament can be proved by any 
thing that has even the colour of being denominated a record 
of parliament. Many records exist which, reciting a fact, 
are of themselves evidence of that fact, but they are not 
records of the fact ; and it will be found in the proceedings 
of this House there is not any record of any description 
which may be technically considered as a diary of your lord^ 
ships* sittings anterior to the reign of King Henry the 
Eighths In that reign a course took place of preserving 

> The Journals of the House of Loids commence in the Ist year of King Heniy 
the Eighth, but those from the 7th to the 25th years of that reign, both inclusive, 
have been lost. Anterior to the accession of that monarch, the Rolls of Parliament 
are the only parliamentaiy records, but in these there is no regular list of the peers 
who took their seats, and the only proofs of peers having been present in parliament 
are notices that they were selected as Triers of Petitions, as having mtnessed a cer- 
tain transaction, or as having been appointed mainpernors or bail for persons 
accused in parliament of g^reat offences. A proof of sitting before the 1st Hen. VIU. 
depends, therefore, on mere accident ; and the absence of such proof on the Rolls, 
especially from the reign of Edw. I. to that of Hen. IV. is by no means conclusive 
evidence that a peer of whose attendance in parliament no such proof can be found, 
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Journals of your lordships* prooeedingSy and in those Jour- 
nalsy from time to time, down to the present day, the names 
of those who sat in parliament undoubtedly are recorded. 
Those Journals may be used as evidence of the &ct whether 
peers of parliament sat at that period, but that is not, tech- 
nically speaking, a record in the sense that Lord Coke and 
other great authors used the term record : it is certainly a 
memorial preserved of what passed in your lordships* House, 
and preserved under such circumstances of care and so* 
lemnity, and so guarded by the integrity of your lordships' 
officers, that there can be no doubt of the truth of the (act 
entered on your lordships' Joiumals, and you, therefore, adopt 
any entry in your Journal as evidence of the fact just as 
conclusively as if the fact had been proved by any other 
species of parol emlence. But it has been stated by the 
highest authorities in judicature, dbtinguishing what I am 
now endeavouring to impress upon your lordships' minds, 
namely, the distinction between a record as matter of record 
against which there is no averment and against which no 
evidence can be received of the £eu:t recorded, and that 
species of evidence which is a mere fact capable of being 
proved by the production of a record in itself evidence not 
capable of being itself proved by any other evidence credible 
and capable of making out the fiact. I am bold to state this 
to your lordships, wishing to clear the way to that species of 
evidence I am about to state to your lordships as to the fact 
of sitting of Warine de lisle, who is to be considered as the 
root or stirps of the present application. 

'^ I should submit, that considering the state of this House 

was never present. It would, however, exceed the limits of a note to state the 
arguments which might be urged against the rule laid down by the House with re- 
spect to proofs of sittings anterior to the 1st Hen. VUI. j but the subject will be 
again alluded to. 
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and this country at the period I am speaking of, a succession 
of writs of summons much less frequent than we have here 
before your lordships^ namely^ fifteen, would raise such legal 
presumption that in some or most, if not in all, of those writs 
of summons the party summoned had in point of fact taken 
his seat and exercised his functions as a lord of parliament, 
that that presumption alone would be sufficient when it is 
considered that the power of entering the House as a peer of 
parliament was stopped by his death, and that there is no 
record to show what was done with reference to his life, as 
to his taking his seat other than as presiunption arises from 
the state of parUament at that time. In the then state of so- 
ciety in this country, the attendance in your lordships' House, 
although it conferred great dignity, and great importance on 
the individuals, was nevertheless considered as extremely 
burthensome to many of the persons who were bound to give 
their attendance in parliament, that it was a duty frequently 
performed with great reluctance and frequently avoided 
where it was permitted to be avoided ; and if I am right in 
stating that to such an extent the objection had gone that 
peers of parliament bound to attend and summoned to attend, 
could not, without subjecting themselves to fines and other 
penal consequences, avoid the attendance except by a good 
and proper excuse, if that were the case and your lord- 
ships find through a succession of sixteen or eighteen years 
this Warine de Tlsle was uniformly summoned, and that there 
appears no record of any delinquency on his part upon the 
Rolls of Parliament, I think the consequence in reasoning is 
inevitable, that he had been guilty of no default, and that 
he had m fact attended his duty in parliament.^ 



1 A strong argument might have been used in favour of the presumption that 
Warine de l*Isle did sit in parliament, arising from the following comparative table 




( 61 ; 



'' The language of the writ of summons upon this subject is 

showing the number of Barons summoned on the same occasions as Warine de Tlsle, 
and the number who are recorded on the Rolls to have been present. 



Date of Writs. 


Summoned. 


Attended. 


43£dw. Ill 


35 


Five. 


44 


51 


Seven. 


46 


35 


Six. 


47 


33 
38 


Six. 


49 28th Oct. 


Prorogued. 


20th Jan. 


40 


Nineteen. — One of these barons was 
not summoned after the 46th 
Edw. HI. until 1 Ric. 11., 
and six of the others were 
not summoned to that par- 
liament. 


1 Ric. II 




Twelve. 


2 3rd Sept. 




Nine. — One of these barons was not 
summoned between 50 Edw. 
III. and 5 Ric. II. 


..16th Feb. 




Eight. 


3 




Six. Ditto. 


4 


Six. 


6 July 


Prorogued. 


.... August 




Ten. 


March 


44 


Five. 



If, therefore, it were to be considered that no peers attended but such as are no* 
ticed on the Rolls of Parliament, we should be obliged to conclude that on six occa- 
sions, when from thirty-three to forty-seven barons were imperatively commanded to 
attend parliament, not more than a fifth in one case, and not above an eighth in 
others, thought proper to obey the summons ; and that on no occasion did half the 
baronage comply with their soverei^*s mandate, — an inference which cannot for a 
moment be supposed correct, especially when the following comparative statement 
of the summonses and attendances of the earls and the only duke, on the same 
occasions is considered. 



Date of Writs. 



43 Edw. Ill 

44 

46 

47 

49 ..20th Jan. 

m JlVIC* XX* •••••••• 

2 3rd Sept. 

..16th Feb. 

3 

4 

6 .... Augustl 

March! 



Summoned. 



Dukes. 



1 
1 
1 
1 
1 
1 
1 
1 



Earls. 



11 

12 

9 

6 

7 

12 

14 

14 

13 

9 

10 

9 



Attended. 



Dukes. 



1 
I 
1 
I 
I 
1 
1 



Earls. 



a 

10 
8 
4 
7 

10 
9 
9 
7 
6 
7 
6 



Thus, in the instance when nine out of tlie twelve earls and duke summoned are 
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important for your lordships to look at : the writ is always 
conceived in the same form, and it shows how imperatively 
the parties to whom it was addressed were directed not to 
make default in their duty of attendance. After reciting as 
usual the purpose and the intent of summoning to parliament, 
the writ goes on, afi;er stating the use for which the parlia- 
ment was holden, namely, to receive the advice and counsel 
of prelates and barons of the realm, it is stated, ^ We com- 
mand you firmly, enjoining you in the faith and love by 
which ye are bound to us, considering the arduousness 
and imminent peril of the business ; and putting aside every 
excuse, you personally attend on the said day and place with 
us and with the rest of the prelates, great men aforesaid, to treat 
and your counsel to give upon the business aforesaid. And 
this as you regard us and our honour, and the salvation of 
our kingdom aforesaid, and of the Holy Church, and the 
despatch of the said business, you in no wise omit, lest 
which happen not, by your absence^ which unless you shall 
then be by such infirmity detained that in any wise you can- 
not come there, we will in no manner excuse.' So imperative 
was this obligation, this writ upon the peer summoned, that 
your lordships will find frequent notices in the Rolls of 

stated to have attended, only five out of the thirty-five barons summoned are recorded 
on the rolls to have been present ; and on another, when only twelve out of the 
forty- seven barons summoned, are so recorded, no less than eleven out of the thirteen 
earls and duke summoned were triers of petitions in parliament, whilst on every 
occasion more than two-thirds of the eark and the one duke who were summoned 
attended. The only conclusion that can possibly be drawn from these facts 
is, that the attendance of the barons was no less uniform ; but as the triers of peti- 
tions in each parliament consisted, besides s^ritual peers, generally of eight or ten 
eark and six or seven barons, and as the whole body of the former never exceeded 
fourteen, whilst the latter amounted to about fifty, nearly all the earls were of course 
selected for that duty, and are consequently recorded to have been present. The 
same observation applies to bishops and abbots, many of whom were also appointed 
tiiers of petitions ; and the presence in parliament of the spiritual peers, may, 
from the paucity of their numbers be easily proved. 
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Pariiament of persons who, being summoned^ were fined for 
not attending their duty as peers.^ 

* That fines were imponed on peers for non-attendance in early periods, is mani- 
fiert froai the statute 6 Rie. II. cap. iv., by which it is provided, that all persons 
who may be sununoned to parliament shall come from henceforth to the parliaments 
in the manner as they are bound to do, and have been accustomed within the realm 
of England of old times ; and if any person, be he archbishop, bishop, abbot, prior, 
dike, earl, baroo, banneret, knight of the shire, citiaen of city, burgess of borough, 
or other singular person or commonalty, do absent himself, and come not at the said 
summons, (except he may reasonably and honestly excuse him to our lord the king) 
he shall be amerced and otherwise punished, according as of old times hath been 
used to be done within the said realm in the said case."— I^t. Pari, vol. iii. p. 124. 

In writs addressed to William Lord Dacre and six other barons, tested 20th March, 
11 Ric. II. it is said, that they had been summoned to a parliament at Westminster 
on the morrow of the Purification last past, but that they did not attend " in nottri 
emUmptum matdfeUum ;" that the said parliament would be continued until Monday 
the morrow of the quindesme of Easter next following, which they were commanded 
to attend, and not to depart without the king's special license, upon pain of such 
ptualty as die king and lords in that parliament might inflict. — Appendix No. I. to A$ 
Lards* FirU Report en the Dignity of a Peer of the Beaim, p. 729. CktuelUU'm 
dorso, m. IS, whence, as Piynne in his Brief RegieUr ef Partia menta iiy Write, 
p. 196, observes, " it appears the not appearing in parliament upon the first vrrit 
thraugfa negligesce, wilfulness, or without lawful excuse made for it, is a manifest 
contempt to the king ; that a peer so summoned could not leave the pariiament with- 
out a qpecia] license ; and that die non-appearance of any peer when summoned, or 
his departure without leave, was punishable with such penalty as the lords then pre- 
sent thought proper to inflict" See also Cofcs'j Fourtli ImtituU, p. 44. 

In the 32nd Hen. VI. aiu 1464, it was enacted, that in consequence of many lords 
not having attended pursuant to their writs, they should pay the foUowing sums to the 
king's use ; m. Archbishops and dukes £100 ; bishops, earls, 100 marks ; and abbots 
and barons £40; to be levied on their lands and goods by process out of the king's ex- 
chequer. The fine of four bishops was mitigated to £20 ; peers, who were prevented 
from attending by " febleness or sikness,'' upon proof of the same before the council, 
were excepted from its eflects, together with the Duke of Somerset and Lord Cobham, 
they being in prison ; Lord Rivers, Lord Welles, and Lord Molines, they being 
in the king's service abroad ; and the Lords St Amand and Beauchamp, they 
being about the king's person in the time of his infirmity. The fines to be thus 
levied vrere to be applied to the safeguard of the town of Calais aiid the castle of 
Gmsnes. — Rat, ParL voL v. p. 248. The Abbot of Bury was exonerated from the 
effects of that act, because he ** was elect abbot of Bury after die seid parliament 
•oroeod, and hadde never writt of parlement, ne was nather somood ae called to the 
said parlement." — Ibid, p. 335. Of the strictness with which attendance was ex- 
pected, we have proof from two entries on the RUU, the one in the 18th Edw. III., 
and the other in the 6th Ric. II. From the former it appears, that certain prelates 
having disobeyed writs commanding them to attend a convocation, the king " se mer- 



\^ 
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w^v^.v^ ^s'4> peculiar entry occurs upon the Rolls of 
\ vKv««\^^«> NkL^kkh is this: that a very great man who had 
^, vsv *iW vvuatry, as it is alleged, greatly, at his own 
kV\^>««s 4AmI that, as the King is there pleased to state 
>^ ^k;^k irvc^ived no remuneration for his services, has, as a 
^Vv^»«i of bounty conferred upon him by the Crown, liberty 
t,s vi^mH his attendance in Parliament, because it was burthen- 
^l^^^^ and inconvenient to him to attend, and he desired that 
\v\aneration ;^ — that, my lords, is an ingredient in the History 

v«iU trop et auBsint de oe qe les ditz Grantz* ne fureot pas Tenuz a ce parlement au 
jaur de lomons, et se tient ent mal appaiez, et chaigea TEroevesque [de Cantirbirs,] 
em priant q'il feit defers ceux de la Clergie de sa Province q' ne vindrent pas a la 
dite Convocation, et qi ne obeirent a son mandement, ce qe attient a lui : et le Roi 
feroit devers ceux qi ne vindrent pount a son parlement, ne obeirent a ses man- 
dementi, ce qe attient a lui : et outre ce, meisme notre Seignur le Roi mercia molt as 
ceux qi vindrent as ditz convocation et parlement as primers jours." — Rot. Pari. vol. II. 
p. 146. In the speech of the chancellor at the opening of the parliament, Monday 
in the octaves of St. Michael, 6 Ric. II. he says, " £t le Roi vous comand qe vous 
retomex demain par temps, pour avoir declaration en pluis especial maoere sur les 
causes de la somonce a vaunt dite. £t en oultre, le Roi comande a touz q'avoient 
la dite somonce, q'ils viegnent de jour en aultre au dit parlement, et q'ils ne se ab- 
sentent mye, ou departent d'ycelle, sanz especial coungie de lui, sur peril q'appent." 
-^Ibid. vol. III. p. 133. 

The Bishop of Winchester's case in the 3rd £dw. III., and some notices on the 
•ubject in, and after, the reign of Hen. VIII. in the Lords' Journals, will be cited 
in a tttbeoquent note. 

It will be shown in the next note that numerous instances are on record of parties 
having, as a mark of favour, received dispensations from attendance, which fact, 
coupled with the above, prove, that without such dispensation no peer daied to 
disobey a writ to parliament without incurring a heavy fine for his contempt, unless 
he was otherwise engaged in the king's service. As Warine de TLisle^as sum- 
moned by fourteen writs ; as no less than eleven parliaments to which he was 
summoned actually met ; as there is nothing to make it likely, that on either of 
these occasions he was elsewhere in the king's service ; and as there is not the 
slightest trace of his delinquency, it is a fair presumption, amounting almost to a 
moral certainty, that on more than one, if not upon eleven occasions, he did actu- 
ally sit in parliament 

' The instance alluded to is probably that of Lord la Wan, whom Dugdale, on 
the authority of the Patent RoUs, 21 Ric. II. p. 1, m. 1, says obtained a dispensation 



* It is not certain whether the words •• le ditz Grantz" apply to the '* Grantz 
Prelatz" only, or include the l.iy peers. 
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and in the constitution of your lordships' House, as it existed 
at that time, in support of the proposition which I have now 

in that jear from attending future parliaments as well as from serving in the 6eld. 
Cases of this kind are very numerous, and as they strengthen the presumption, that 
no person summoned to parliament, dared to fail in his attendance, without he had 
received a special license for the purpose, unless he happened to be employed in the 
King's service out of the kingdom, some of the many examples will be cited. The 
case of the Bishop of Winchester, who, in the 2nd £dw. III., was ordered to be 
taken into custody by the Sheriff of Southampton for non-attendance, will, as has 
just been observed, be fully stated hereafW. In February, 21 £dw. III., 1347, Hugh 
Earl of Devon, at the request of his eldest son, and of William Earl of Northamp* 
ton, was exempted from future attendance in parliament on account of his infirmities, 
piovided he always sent his proxy, Appendix No, 1 to the First Report efthe Lord$* 
Cemndttui on the Dignity of a Peer of the Reabn, p. 561. In the 25th £dw. III. the 
Abbot of Leicester is said, in the writs of summons, to have received a charter from 
the King to prevent his being obliged to attend parliament, lind. pp. 591, 604. In 
April, 27th £dw. III. 1353, James Lord Audley obtained a similar dispensation 
from attendance in parliament and at councils for life, and also that he should 
not be compelled to serve in the King's army abroad ; but in case of invasion 
or other danger to the realm, he was then to appear with his proper number of men at 
arms, hobblers, and archers. Ibid,' p. 596 ; and Robert de Insula was excused from 
attendance in pariiament, by patent 42 £dw. III. On the RolU cf Parliament, 
7th & 8th Hen. IV., the Bishop of Exeter is said to have been excused from attend- 
ing, for certain reasonable causes, vol. iii. p. 578. By patent, 24th Hen. \l. Wil- 
liam Lord Lovell received a similar dispensation, — Rot, Patent. 24th Hen. VI. m. 19, 
p. 1. On the 18th June, 30th Hen. VI. 1452, Thomas Beckington, Bishop of Bath, 
obtained a license from the Crown to exempt him from attending parliament on 
account of his age and infirmities — Fcedera, vol. xi. p. 311, and Edward IV. granted 
him a similar indulgence in the first year of his reign, Rat. Pari, vol. vi. p. 227. 
Ralph Boteler Lord Sudley was also excused from attending on a similar plea, by 
patent, 1st Edw. IV. p. 3, m. 24 : as was Lord Bromflete, both by Henry VI. and 
Edward IV., Dugdalt*s Baronage, tome ii. p. 234. It would, however, be useless 
to multiply instances. The Lordt' Journals, which commence in the 1st Hen. VIII., 
also contain a great many notices of peers making excuses for non-attendance, 
and present a host of facts corroborative of the opinion that, in early times, 
attendance in parliament was enforced with extraordinary stricthess, and of which, 
additional evidence will be adduced in a future page. A few examples will now 
be adverted to of the eagerness with which pretences were sought by spiritual 
peers, to avoid being compelled to attend parliaments, and which clearly esta- 
blish, that that duty was formerly far from being a point of ambition. In tlie 
15th Edw. HI., the Abbot of Beaulieu stated in a petition to the King, that the Abbey 
did not hold its lands by Barony or of the Crown tit capite, by which the Abbots 
ooght to be summoned to parliament ; and finding the allegation to be true, the 
Abbot and his successors were, by patent, exonerated from being sununooned in 
future. — Appendix Ao. 1 to the First Report of the Loids* Committeaon the Dignity of a 
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. .K ^,*v'f ^^^ *^^ ^ point of fact, a peer who was summoned 
. ..iyi H^pI^iC^ iu parliament, must be presumed to have 
^ ,..v^ujijst\l z\> ihe duty, where no evidence to the contrary is 

•«. J u;« lUu^a^ (k 533. Ib the same year, Thomas, Prior of Spalding, made a 

u;!)imi 'cv^ucftt, and be and his successors were also exempted, in consequence of 

v.^ ^Uiiviu^^At, diui because he had paid twenty marks in aid of the King's wars in 

Ma:^^c, Ibid, p. 535. Id the 9th Edw. HI., the Abbot of Osney was exempted, 

\cau:»c the lands of the Abbey were not held per baroniamf or in capite. Ibid. p. 554 ; 

Uui hA\ iug been summoned to parliament in that year, a pen is drawn through his 

luwe itt the writ, and these words are added, " Vac' q' idem Abbas h*et carta 

H* quod quiet* sit de sum' p*liament' et ideo cancellaf," Ibid. p. 559. The Abbot of 

Si. Peter's of Gloucester, in the 26th Edw. HI., obtained an exemption for life from 

personal attendance in parliament, ** because of the special regard which the King 

fbli for his church, in which the body of his father. King Edward II., was interred," 

Jbid, p. 593 : thus affording a striking proof of the great favor which such exemptions 

were considered. In the SSth Edw. 111., the Prior of Lewes was excused from 

coBung to the parliament of that year, because, on inspection of the Rolls of the 

Chancery, it appeared that the Priors of Lewes were never summoned before the 4th 

of Edw. 11., ibid, p. 638. Though the Prior of Lewes was not summoned in the reign 

of Edw. L, he was summoned in the 49th Hen. III. Jbid, p. 34, and 1st & 2nd Edw. 

II., Jbid, pp. 173, 179, IBS : he does not appear to have been ever summoned after 

the 38th Edw. HI. Many other cases of spiritual peers obtaining dispensations from 

attending parliament for life, and of Abbots proving that their houses did not hold 

their lands by barony, will be found in Prynne*s Brief Register of Purliamenittry 

WriU, pp. 121 to 152, 298, 299, £cc. Prynne's Animadversimt on Lord Coke's Fourth 

Institute, p. 32, et seq. and Selden's Titles of Honor, p. 605. Lord Coke asserts 

that such dispensations to peers are not legal, because *' their service in parliament 

is for the whole realm, and for the benefit of the King and his people, of which 

service he cannot be exempted by any letters patent," Fourth Institute, p. 49 ; but 

Prynne ably controverts that opinion in h'lsAnimadvertions, pp. 37, 38. In his Brirf 

Register, p. 212, that most laborious writer observes : " If any barons or lords were 

in the lists of summons, and he was not actually summoned, there was a vacat in the 

roll, as in the Clause Roll, 1 1 Edw. III. m. 1 1 ; and if he died before the parliament met, 

hit death was entered on the roll, as is the case with John de Clinton in the roll 9th 

Kdw. III." l*here are many entries of this kind on the Clause Rolls opposite the 

mmet of barons in listi of summons. lo the writ 11th Edw. HI. the name of one 

bMWi bii bitn •rased, and oppoaite is written " Vac' q' no" fuit cons', " and in ano- 

flk§f liai in the fame year opposite two names " Vac' quia restit' fuit et alibi in obse- 

Mi«RV'Md in the I2th Edw. HI., opposite one name, " Vac' quia restit' fuit i" but 

M motiHlUMheUtty information of the excuses which were allowed for not attending 

\f il tibrdid by tho list of peers summoned to the parliament at Carlisle, 

IM Vdw, h I whore two are Mid to have been excused by the King, and 

kMMMt Uliy wtl« Judges [of Trailbuton] ; one because he was in Scotland ; 

9Wnli§mm, il wm obiarved, with the cardinal ; and one would appear by 

ffmll9l, fM, f9i, i« p. 188. 
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Itfforded by the records of this House; because, not only 
is it a duty in itself which it is presumed every peer is 
inclined to perform, but a duty to the public and to the 
Crown, which, if he was guilty of the dereliction of it, would 
be followed by consequences of a penal description. I would 
therefore submit that the presumption arising from the con^ 
tinuous species and frequency of the writs of summons to 
Warine de lisle would, as to those writs of summons, be con- 
clusive in law, as creating a sufficient presumption that in all 
or some of the anterior parliaments he had obeyed the writ, 
and had attended and taken his seat accordingly. But the 
period of the 5th of King Richard II. is an extremely im- 
portant one with reference to our views of this case ; and the 
proceedings of those parliaments with reference to the evi^ 
dence which we deem to be conclusive, that Warine de Tide 
had taken his seat as a lord of parliament, is deserving par* 
ticular attention. In the 31st and 33nd of King Henry Vl. 
there is a record of parliament of a fine upon many peers 
who absented themselves from parliament, having been duly 
summoned to attend the parliament ; ^ this is an instance 
corroborative of that general doctrine which I have taken 
the liberty to state, and which I think must be too familiar 
to your lordships as conversant with the proceedings of 
your own House, to render it necessary for me to accur 
mulate authorities ; but that document in the 5th of King 
Richard II. appears to me important, as being evidence 
on record, that, in that year, Warine de lisle had taken his 
seat, and that it was not likely that a peer should have 
omitted to take his seat. 

" The writ of summons which is the first to which I shall 
caD your lordships' attention, is the writ of summons that 
was issued on the 16th of July in the 5th year of King 
Richard the Second, and which summoned the various dig- 

* Sec note, pp. 63, 64. 

f2 
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tiitaries of the kingdom, beginning first with the prelates, and 
then going to the lay lords. In that writ your lordships will 
find that Warine de Tlsle is summoned as a peer of parlia- 
ment, and certainly, with this distinguishing mark annexed 
to it, as connected with the subsequent cases, that he, 
Warine de Tlsle, is summoned in that list of the peers of 
parliament in a situation which shows that he had prece- 
dence over a great many barons, a great many peers of 
parUament of the same rank, and who have continued by 
their posterity to sit in this House ^ Your lordships will 
find that in that case Warine de Tlsle is summoned in the 
early part of the names there, but I call your lordships* 
attention with submission to the situation in which he is 
there found in the list of peers, it being a recognised fact 
that the lords were always accustomed to be summoned and 
-to have place in point of precedence among themselves, 
according to the antiquity of their titles to sit in parliament. 
Warine de Tlsle, in the first leaf of the summons tested the 
16th of July in the 5th year of King Richard the Second, 
is introduced m the writ immediately after Thomas de 
Berkeley, who is there summoned also as a peer of par- 
liament ; and he is there introduced in the writ immediately 
preceding Henry Fitz Hugh, likewise appearing to be sum- 
moned to that parliament. 

" That parliament was summoned to meet on the elevation 
of the Holy Cross, which would take place upon the 14th 
*day of September, they are therefore summoned upon the 



> See p. 7, where the position of Warine de Tlsle's name in each writ is 
pointed out, whence it is evident that the place where it occurs in the writ of July, 
5 Ric. II. is not remarkable ; and that veiy little stress can be laid on the place 
where names occur in writs of summons, excepting as it marks the degree of peerage 
the party enjoyed. It is manifest from every writ addressed to Warine de I'lsle 
that he was considered a baron of the realm, and summoned as such ; but no cer- 
tain deduction can be drawn from those documents as to the precedence he pos- 
sessed. See note, p. 70. 
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16th of July to meet upon the 16th day of September ^ 
Intervening circumstances seem to have rendered it incon* 
venient to hold the parliament at that day, and there issued 
another writ of summons, dated upon the 22nd of August 
in the same year, summoning the peers to attend that par- 
liament upon the morrow of All Souls, which would be 
upon the 3rd of November. In the statement of this, as a 
record, I content myself with that proposition, very properly 
laid down by Lord Coke, that the mere summons to attend 
would not of itself have been proof of the title to sit in 
parliament, because the writ of summons might have been 
superseded, or various intervening accidents might prevent 
the party summoned from taking his place and seat as a 
peer of parUament ; and in this writ of smnmons we find 
an adjournment, or in other words a supersedeas, of that 
first writ of parliament. Upon that writ it is technically 
expressed, as you would now express it,^ namely, that the 
king prorogues his parliament ordered to meet on the 
Monday after the feast of the Exaltation of the Holy Cross, 
and calls upon the peers to meet on the morrow of All Souls. 
The very term prorogation is used in the writ*. 

" It is important next to observe that in this writ of sum- 
mons, or which may be called a writ of prorogation, as well 
as a new writ of summons, there is to be found the name 
of Warine de Tlsle, introduced among the list of peers 
recorded to have had similar writs issued to them; and 
we find him introduced precisely in the same rank in point 
of names, in which, we presume, if he entered the House, 



* By the writs tested on the 16th July, 5 Ric. II. 1381, the parliament was 
ordered to assemble at Westminster, on Monday next after the feast of the Exal- 
tation of the Holy Cross, namely, on Monday after September 14th, i. e. on Monday 
the 16th of September. 

' " £z ceteris tamen et evidentibus causis nos et consilium nostrum specialiter 
moventibus, dictum parliamentum usque Crastinum Animarum prox' futurum duxim' 
prorogandum,*' 



( 70 ) 

he would take precedence of other peers in the House, 
namely, immediately succeeding Thomas de Berkeley, and 
immediately before Henry Fitz-Hugh^ ; and there is like- 
wise another peculiarity which may perhaps deserve atten- 
tion, that in this writ of prorogation, and second summons, 
the same individual peers are required to attend upon the 
morrow of AU Souls who are named in the anterior writ — 
without either addition or diminution, — those individual 
peers are aU summoned to meet upon that occasion. 

*^ We have laid before your lordships what passed when 
the parliament met upon that morrow of All Souls, and 
there is much of expression in that record, that goes, in 



* This argument on the precedence of Warine de I'lsle is fallacious ; for, inde- 
pendent of the various places in which his name occurs in preceding writs, the 
greater part of the barons whose names occur after his in the writs of the 5th Ric. II. 
mert of a much older creation. Lord Fitz-Hugh*s ancestor was summoned in the 
14th Edw. II., thirty-seven years before a writ was issued to Gerard de I'lsle ; and 
the following are the dates of the first writs to the ancestors of the next six barons to 
Warine de I'lsle, and to the ancestors of the last six barons, in the writ in question. 

(15th Baron.) Warine de Insula— 43 Edw. Ill : his father was summoned 

in the 31st Edw. III. 





Henry FiU-Hugh . . . 


. . 14 Edw. II. 




Richard le Scrope , . 


. . 44 Edw. m. 




Nicholas Bumell . . 


. . 24 Edw. III. 




William la Zouche . . . 


. . 2Edw. U. 


(20th) 


Roger de Clifford . . 


. . 28 Edw. I. 




AlmaricdeSt. Amand . . 


. 6 Edw. II. 


(43rd) 


Thomas de Morle . . . 


. 28 Edw. I. 




John de Welles . . . . 


. 27 Edw. I. 




John Bourchier . . . 


. . 16 Edw. III. 




Walter FiU- Walter . . . 


. 23 Edw. I. 




JohnLovell 


. 27 Edw. I. 




John de Montacute . . . 


. 31 Edw. III. 



It appears, therefore, that four of the oldest barons in the realm occur at the bot- 
tom of the roll ; and that not one of the above persons is named according to his 
precedence. As similar anomalies exist in every writ of summons on record, this 
example will, it is presumed, be sufficient to prove that no reliance can be placed 
•n the situation of names in writs, as showing the precedence of one earl over another 
earl, or one baron over another baron. 
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my humble apprehension, by matter of record, that is, by 
the Rolls of ParUament, to show that Warine de Flsle did sit 
in that parliaments It shows that, at that period, great 
attention was paid to the fact of personal attendance by every 
individual summoned, — that it was not, as in the present im- 
proved state of society, where the body of the House it 
enabled to transact the business of the Sovereign, of the 
public, and of themselves, by a competent number of indivi- 
dual lords ; but that, at that period, it was considered as of 
the essence of the constitution of your lordships' House, that 
every individual peer so summoned should personally attend, 
unless he had either the king's writ of excuse, or some other 
excuse from inabiUty, or ill health, or otherwise. 

*' On the Roll of that parliament^ it is thus expressed: 
' Be it remembered, that the Commemoration of Souls 
was this year on Saturday, and in consequence of Sunday 
next coming, this parliament was not begun till the Monday 
next coming, which was the fourth day of November, at 
which Monday came as well our lord the king, as great part 
of the prelates and lords of the realm, but forasmuch as 
some of the sheriffs had not returned their writs of par- 
Uament, and also for this, that great part of the prelates and 
lords of the realm who had summons of parliament were not 
yet come, our lord the king caused this parUament to ad- 
journ to the morrow next coming.' I consider this recital in the 
Rolls as strong and conclusive evidence that the constitution 
of this House then required that, if possible, every peer who 

* See p. 52, to which document Mr. Hart undoubtedly refers ; but that record is 
of the proceedings of the parliament which met at Westminster, on the morrow of 
St John Port Latin, 5th Ric. II., i.e. 7th May, 1382, pursuant to writs tested at 
Westminster on the 24th of March preceding. Mr. Hart proceeds, however, to 
notice what occurs on the Rolls respecting the parliament which was summoned to 
meet on the morrow of All Souls, namely, on the Srd November, 5th Ric. II. 1381, 
pursuant to the writ of the 22nd August, 5th Ric. II. 1381.— Aot. Pari, vol. iii. 
p. 98. 

' See preceding note. 
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had not sufficient excuse, should attend. They adjourned 
to the morrow next commg, * on which mon-ow, that is to 
say, the Tuesday, so came our lord the king, and the lords 
and prelates who were come to Westminster in the painted 
x^hamber, and there, on the said Tuesday, the knights, citi- 
zens and burgesses called, were called by their names, of 
whom many there made default ; in consequence of which, 
the same parliament was another time adjourned by the 
king and his commandment until the Wednesday then next 
coming :' so that even the absence of the knights of shires 
and the burgesses was considered at that time as rendering 
the assembly of parliament so insufficient, so deficient, that 
it was thought right to adjourn it, though it appeared that 
the lords and prelates had arrived ; yet, as many of the citi- 
zens and burgesses, or the knights, had not attended, it was 
thought sufficient to adjourn it to the following Wednesday. 
On which Wednesday, in consequence of a great quarrel 
[debat] between the Duke of Lancaster and the Earl of 
Northumberland, of which complaint was made to the king, 
and great tumult raised by the people, among whom, a great 
force of men at arms, and archers arrayed for war, came to 
the parliament for both parties, quietly to appease which, 
our lord the king, with his council, were much occupied, 
the parliament was again further adjourned until Saturday 
then next coming, when it was held accordingly ; and more- 
over, it was commanded to all who had summons for this 
parliament that they should return to the same place on the 
said Satiwday, for to hear there the causes for which our 
lord the king had caused this parliament to be summoned, 
to the end that in the mean time he might hear the said 
duke and earl, and with the assistance of God, put an end 
to the said quarrel ;^ and then it seems that the lords 

> Hot. Pari, vol. iii. p. 98— Instances of the parliament being adjourned for one 
or more days, because all the lords had not arrived, occurred in the 9th £dw. II., Ibid. 
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having appeared, the business of die parliament was trans^ 
acted. I think that will be very conclusive evidence, if 
your lordships look to the whole tenor of the writ connected 
with the Rolls of this House, that every peer there sum* 
moned had in fact attended. But in the same year and 
the same reign, another parhament was summoned; the 
king's writ was issued tested the 24th day of March in the 
succeeding year, but still that succeeding year was in the 
same year of the reign of King Richard the Second: 
that writ of summons was rather more special in its terms, 
and it refers in its recital to the occasion of the parliament 
being called. The king then calls to the recollection of 
those peers who had constituted the antecedent parUamenti 
that in that antecedent parliament they had granted him a 
subsidy to be raised upon wool skins, and wool felts, then the 
usual source of revenue in this country, and this to be taken 
at particular periods ; that the mode of perception of that 
subsidy did not answer the immediate exigencies of the go- 
vernment ; and that, therefore, it was necessary they should 
meet for the purpose of devising the means by which the 
Crown should obtain a loan upon the credit of this subsidy, 
to answer the immediate and pressing occasion. That is 
given as the ground on which this other parliament was 
summoned in this same year. In that writ of summons your 
lordships will find the same Warine de Tlsle summoned, and 
summoned precisely in the same rank and precedence next 
after the same Thomas de Berkeley, as having precedence 
in rank next to him, and prior to the same Henry Fitz- 
Hugh, who is the subsequent peer upon the^ record, and this 
writ has no addition of any peer in it. There is un- 
doubtedly an omission of three individual peers who had 

vol. i. p. 350, and in the 18th, 20th, 21st, 22nd, 25th, 27th, 29th, 36tb, 42od, and 
51st yean of Edwaid the Third; Ibid, vol.ii. pp. 146, 157, 164, 200, 225, 236, 24^» 
264,268,294,361. 
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been summoned in the two preceding writs of summons; but 
we have, by search, found, that in the interim those three 
peers had, in fact, departed this Ufe, which accounts 
for their being omitted^ With respect to those peers, we 
happen to have laid our hands on an instrument which 
showed, that the first of them, the Earl of Suffolk, had died, 
leaving an infant his heir ', who of course could not be sum- 
moned : with respect to the condition of the heirs of others 
we have not thought it necessary to trace them ; but what 
passed in that parUament is important for your lordships* at- 
tention. 

" On the Rolls of Parliament it is entered, ' that to 
the parliament which had been summoned to meet on 
Ae morrow of St, John Port Latin, which was Wednesday 
the 7th of May, our said lord the king came in person, 
and many prelates, lords, and others, who had the summons 
of parliament; but forasmuch as some of the sheriffs of the 
counties had not yet returned their writs, and also as great 
part of the prelates and lords who had the same summons, 
were not as yet come, so the cause of the summoning of this 
parliament was on this Wednesday ; therefore the same par- 
liament was adjourned unto Thursday next ensuing, and of 
this proclamation was made in the Hall of Westminster, 
commanding all who have had the summons that they, upon 



* The names omitted aie tbose of William de Ufford, Earl of Suflblk, who died 
ISth Febroaiy, 5 Ric. II. 1382 ; Almarick de St. Amand, who died 5 Ric. 11. ; and 
John Deincourt, who died 15th October, 5 Hie. II. 1381, which date proves that 
he could not have been present in the parliament on the 3rd of November, 1381. 

* The heir of the Earl of Suffolk was not an infant : his three cousins were his 
lieirs, namely, Riiger Lord Scales, Robert Lord Willoughby, and Henry Lord Fer- 
Ttis of Groby, all of whom were of full age. The earldom of Suffolk, though limited 
to the hein general of his father, was considered to have become extinct [Ser a sub- 
lequent note ;] and the above persons were co-heirs of the barony of Lffbrd. The 
■on and heir of Almarick de St. Amand was summoned in the next year. Lord Dein- 

'conrt left a son and heir, Ralph Deincouit, then one year old, who died three years 
aftenrards. — Etcheati, 
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their peril, be there upon the said Thursday by times, for to 
hear the causes above said^.' Here it was considered so essen- 
tial to the constitution of that great body that all should 
come, that it was thought of sufficient importance to adjourn 
to a future day to make proclamation, and to apprise those 
lords who had not attended on the day of adjournment that 
they must attend at their peril. The Rolls of ParUament 
then proceed ; ' On which morrow so came in parliament, 
as well our lord the king, as the prelates, dukes, earls, 
barons and others who had the said summons, and then in 
the painted chamber, there being first called by their names, 
the knights of the shires, citizens of the cities, and bur- 
gesses of the boroughs returned for this parliament, Mon- 
sieiu* Richard Le Scrop Chivaler, chancellor of England, by 
command of the king, spoke as follows on the part of the 
king, to expound and show the causes of the summoning of 
this parliament, and said in terms following ^ ; ' so that your 
lordships will find by the records of parUament, that every 
individual who had summons had observed the summons, 
and had attended pursuant to the adjournment of that 
parliament; so that though there is no actual record by 
name of Warine De Tlsle, as having sat, because it was 
not the custom of the House to record the names of those 
who had taken their seats, yet the names of those who had 
made default in taking their seat being stated', I submit 
there is as strong evidence of what I may call a negative 
sort as can be adduced. It is quite clear by this recital 
of the Rolls of Parliament, that aD who were summoned did 
attend at the adjournment; we have shown the writ of 

1 See page 52. Hot, Pari. vol. iii. p. 122. 

« Ibid. 

' This does not appear to be the fact. The only allusion to names in the Boll 
clearly refers to the knights of shires, citizens, and burgesses : "A quiel lende- 
main, si revint en parlement si bien notre Seignur le Roi come les prelatz, 
doc, contes, barons, et autres q*avoient la dite somonce } et illoeques, en la 
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summons by which the parliament assembled ; and we show 
one directed to Warine de Tlsle. I should hope your 
lordships would think this evidence would of itself be suffi- 
cient to answer the exigency of that rule, which says it 
must be satisfactorily proved that the person had received 
a writ of summons, had attended, and had taken his seat in 
parliament; for if Warine de lisle omitted to take his 
seat in parliament, he must either have had the king's writ 
of excuse, which would have appeared upon the rolls ^, or 
he would have been fined ; no such thing appears, and the 
language on the contrary is, that there was no default on 
his part or the part of the lords summoned to attend the 
parUament. I should hope yoiu* lordships would consider 
that to be satisfactory and conclusive evidence that Warine 
de risle had taken his seat as a peer of parhament, and 
that we have therefore made out to your satisfaction the 
two propositions which it is necessary for us to establish ; 
that he had received a writ of summons, and that having 
received, that he had obeyed it, so as to constitute a 
peerage by descent to his issue. 

" Perhaps it may be prudent to go still further, and to 
read another document as further evidence upon the subject. 
I am aware that some objections may be made to a portion 
of that document, as the record of the verity of a fact 
stated in it; but of its being a record of the verity of that 
fact on which I am now addressing you, I think no doubt 
can be entertained. It may however first be important to my 
case to show the peculiar circumstances under which this 
barony has been situate firom the 5th of Richard the II. up 
to the present time, to account for the lapse of time during 

Chambre de Peinte, appellez la einz primereroent par lours nouns, les chivalers 
des countees, citezeins des citees, et burgep de burghs, retoumer pur cest 
parlement." — Rot. Pari. vol. ii. p. 122. 

' Of the many examples cited in the note, p. 64 — 66 of peers being excused froin 
attendance, only two appear on the Rolls of Parliament. 
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which it has been unclaimed by any individuaL I am aware 
that it does now and then happen that persons whose blood 
has been ennobled, and who are entitled to seat and prece* 
dence in your lordships' House, have by the lapse of time 
been incapable of making out their title to the dignity, 
because we know that the collateral branches of families of 
the highest distinction will occasionally fall into ruin, and 
lose the power of tracing their pedigree, and the House in 
cases of that kind will always look with great jealousy at 
any evidence to make out a pedigree of that extent ; but still 
it is but a jealousy in watching evidence upon the subject^ 
giving your best attention to the facts proved, and that is 
always given willingly by your lordships for the purpose of 
doing justice to an individual who claims so high a portion 
of the birthright of an English subject as a title of dignity 
in this House. It may be perhaps in the recollection of 
some of your lordships, as illustrative of what I have said 
about collateral branches of famiUes of great dignity falling 
into obscurity, that it was necessary to trace the pedigree of 
a peerage of the highest rank in this country, by showing 
the extinction of all the male branches in a particular line 
of heirship ; and that for the purpose of making it out the 
lineal descendant of that great house was found in a state of 
extreme poverty and obscurity, and, if I do not mistake, sup- 
ported by parochial reliefs 

'* I now advert to this case, to show, by way of illustration 
as referable to the evidence, how in the lapse of time diffi- 
culties may arise in tracing through a series of centuries the 
pedigree of a family ; my duty is to state that the labour 
on the part of my cUent is precisely the converse of that. 
The family which now solicit this title, which was lost ia 
abeyance many hundred years, have not thought fit to 
claim, not because they were driven into obscurity and 

* The Editor is not aware to what case Mr. Hart referred. 
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insignificance^ but' from time to time the female descendants 
of that family have made such splendid alliances, that those 
with whom they allied themselves, though they always 
attached the title of De Flsle to their other titles, yet they 
never thought it necessary to claim it as a descendible in- 
heritance, or rather to terminate the abeyance, because they 
had better titles — if more dignified titles can be called 
better — on which they founded their station in society. 

" Warine de I'lsle, who died early in the 6th year of King 
Richard the II., therefore, before he could have been sum- 
moned to any succeeding parliament, left issue an only 
daughter : she was named Margaret, and is generally deno- 
minated Margaret Lady de Tlsle. She intermarried with 
Thomas de Berkeley ; that same baron who in the several 
writs of summons I have stated to your lordships, is always 
summoned to parliament as a baron of the realm, having 
seat in precedence before the barony of de I'lsle, which 
naturally accounts for Thomas de Berkeley, who had a 
barony in himself, not calling upon your lordships to have 
him admitted, and to take seat in a lower place in par- 
liament. Such an application was quite unnecessary, and 
if he had taken the seat he could have held it only in right 
of his wife, the Lady Margaret : that, at this time, may 
not be subject to doubt, but then it was a subject of great 
doubt whether the husband of a baroness had a right to 
demand a writ of summons to sit in her stead and place 
in this house ^ ; but the fact of his having precedence 



1 The numerous instances of the husbands of the daughters and heirs of barons 
by writ, being summoned jure mora in the fourteenth and fifteenth centuries, 
justify the conclusion that they were deemed to be entitled to their wives' 
baronies ; and from the solemn decision of Henry the Eighth in person, in the case 
Mr. Wymbish, who married the Baroness Talboys, it would seem that such was 
tiien held to be the law on the subject, provided they had issue by them ; for His 
Majesty did not deny the principle, but decided that " forasmuch as he understood 
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in his own right to the title of his wife, Lady Margaret,^ 
accounts for there being no record of a claim on his 
part. 

'' Lady Margaret had issue, by Thomas de Berkeley, only 
one daughter, and that only daughter intermarried with 
Richard Beauchamp, Earl of Warwick. The Earl of 
Warwick, of course, had higher dignity, therefore it 
is probable, that with the great power of which history 
informs us he was possessed, he was regardless of this 
barony which was vested in his wife by descent from her 
mother ; and it is no matter of surprize therefore, that there 
is no trace of any step taken by him for the purpose of 
heaping on to his other honours the barony of De Tlsle '• 
Lady Ehzabeth, the wife of the Earl of Warwick, had 
three daughters only, Margaret, Eleanor, and Elizabeth ; 
Margaret who was the eldest of these, intermarried with 
John Talbot, Earl of Shrewsbury, and had a son of the 
name of John. The name of Talbot is so famous as a 
portion of the history of this country, that I need not call 
your lordships' recollection to their condition, as some of the 
first subjects of the country ; but that John Talbot thought 
it right, as the barony was then in abeyance, to avail himself 
of the natural influence he had with the crown to keep in 
his elder branch of the family the title of De Tlsle ; and in 
the 22nd year of King Henry VL, he was created Baron 
and Viscount de Tlsle, by patents ; and, as usual at the 
time, the descendible quality of that barony and viscountry 

that there was no force of reason or law to give the name to him that had no tsuM 
by hit uife, that neither Mr. Wymbish nor none other from henceforth should uie 
the title of his wife's digni^, but such as by courtesy of England had also right 
to her possessions for term of his life." — CoHins* Precedents concerning Bartmia hy 
Writ, p. 10. 
* It has been shown that the Earl of Warwick styled himself iunti Vide. See p. 8. ' 
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ft£t^&i.x* .V' A^ iww male of that John Talbot ^ 
Vo^i Ava»iiijf*^ ^<tt <mI rfierefbre, that that patent goes to 
.«K s\rV*K W: iwivii^ in this branch of the family (that is 
u ^hi jjj^TfwlM^ ^^ ^^ eldest co-heir) the possession of 
4K ^^1^ ^ naiw^ of the title, though that did not com- 
w4^i^ determine it by granting to the unlimited extent the 

'^ llio ««id John Talbot had an only son Thomas, and 
1^^ duughters ; that only son Thomas died on the 20th 
^ March, in the 10th of Edward IV., and died without 
i«sue. This terminated the limitation of that patent, 
which to that extent had taken the barony ; but that only 
took it to that extent, namely, during so long as there 
should be issue male, descendible from John, to whom the 
creation was given : he having died without issue, the 
barony again fell into abeyance -. But before I go to that 
part of the case, I would stop at the creation of John Talbot, 
as Baron de Tlsle, for the purpose of drawing attention to 
the patent of creation, as being a portion of evidence in addi* 

* Mr. Hart, forgot, for the moment, that the Barony and Viscountiy granted 
to Sir John Talbot were created by distinct patents, and with different 
remainders ; the Barony being limited to him and his heirs, being lords of the 
manor of Kingston Tlsle, and the Viscountry to him and his heirs male, 
tte pp. 9, 10. Neither of these grants affected the barony of I'lsle, created by 
the writ to Gerard de Tlsle, because John Talbot never was a co-heir of that 
dignity, his mother the eldest co-heir having survived him. This fact is most 
material, because it proves that that barony has never been taken out of the 
abeyance into which it fell on the death of the Countess of Warwick ; but even 
had John Talbot been a co-heir, these grants would not, it is presumed, have been 
deemed to have terminated that abeyance, it having been decided in the La VVarr 
case, temp, £liz., and in that of A^llloughby de Broke, temp, Jac. I., that the 
acceptance of a new creation of a similar title to that of a barony by writ, by the 
party entitled to such barony by writ, does not extinguish the old dignity. — 
Cruiu on Dignitiet, p. 114. 

* This part of Mr. Hart's speech is erroneous in two points. First, the barony created 
to John Talbot did not become extinct on the death of his son Thomas without 
issue, though the viscountry undoubtedly did, as the former was limited to his 
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tion to that which I have adverted to, as evidence of the 
fact, that Warine de Flsle had summons to, and sat as a peer 
of, parliament." 

Adjourned to Thursday. 

heirs being Lords of Kingston I'lsle ; and though perhaps the Barony was suspended 
whilst both the sisters and co-heirs of the said Thomas lived, yet it became revived 
when Elizabeth, the eldest, succeeded to the character of possessor of that manor, 
and of sole heir of the body of the grantee ; [See Third Rejwrt on the Digrdty of a 
Peer of' the Realm, p. 200 ;] and secondly, in considering that either of the patenti 
to John Talbot a£^ted the original barony of De I'lsle. 
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Thursday, \&th June,\%Z5. 

Mr. Hart. — When last I had the honor to address your 
lordships, I concluded my observations with reference to the 
production of the writs of summons and the rolls of parlia- 
ment relative to the meeting in the fifth year of Richard the 
Second, as affording what appeared to me to be conclusive 
evidence, that Warine de Flsle had taken his seat, and had 
sat as a lord of parliament. If counsel might trust their own 
judgment on subjects of so much importance, they would 
perhaps be justified in leaving that part of the evidence where 
it was then placed ; but as we have another document which 
appears to be matter of record, recognising the character of 
Warine de I'lsle, as a peer of parliament, I think it right to 
call your attention again to that document. It was produced 
in a former part of the case, as containing, in the king*s 
charter, recognition — and therefore unanswerable evidence 
of a great proportion of the pedigree of the family of De 
risle, from the time of Edward the Third down to the 22nd 
of King Henry the Sixth, the charter being of that year of 
that reign. 

It begins by stating that Warine de Tlsle, lately deceased, 
was seized, amongst other estates, of a certain property called 
the Manor of Kingston Tlsle : it then states his death, with- 
out male issue, and deduces the pedigree through a succes- 
sion of females to that female who was the wife of a John 
Talbot who was Earl of Shrewsbury : for the piurpose of veri- 
fying the pedigree, during that series of successions, this 
charter was put in and read. I now apply to it for a further 
purpose, namely, for the recital by which it recognises that 
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that Warine de lisle had been a peer of parliament ; and that 
that peerage in Warine de Flsle was the foundation upon 
which John Talbot, the descendant of the elder female of the 
co-heirs of that Warine de I'lsle was created Baron de Flsle 
and Viscount de Tlsle. There is, undoubtedly, a peculiarity 
in the contents of that charter which has been observed upon 
elsewhere in a Report made to your lordships ; a compilation 
as to which I have hardly expressions sufficient to show my 
respect for the research, and the learning there exhibited, 
in placing the subject-matter of the peerage in its proper 
light. In that compilation, observations are made upon the 
charter I am now about to read ; but no doubt remains of 
the authenticity of it. 

It begins by a recital of the fact upon which the charter is 
supposed to proceed ; namely, that that Waiine de Flsle 
who is stated to be lord of the manor of Kingston Tlsle, 
had held that manor from time immemorial ; and that he and 
his ancestors, as lords of that manor, had had the dignity of 
barons of the realm. It is perfectly well known that the ques- 
tion with regard to territorial dignity, has been one as much 
contested as almost any that could come into consideration 
before you, or that part of the public who may be curious to 
investigate it; and the noble Lord, Redesdale, whose research 
and learning have been exercised upon that subject, adopts 
the hypothesis, that there could be no barony by mere tenure ; 
or that at least it is very doubtful whether such barony could 
exist at any period' subsequent to the reign of Edward I. or 
Edward II. : and the consequence has been, that the recital 
of this charter has called for observations in the Reports 
of the Lords' Committees on the Dignity of a Peer of the 
Realm. But those observations do not, as I apprehend, 
in the slightest degree tend to impugn the general effect and 
tendency of the charter ; but only that the recital which con- 
cerns Warine de Tlsle having been a baron, in virtue of his 

o2 
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tenure of Kingston Tlsle, must have been a mistake. It is 
not unlikely that the public officer who prepared this docu- 
ment might have been led into the mistake ^ of supposing 
that the possession of the dignity and the seizin of the 
manor were contemporaneous^ or at least to be presumed to 
be sOy as being beyond the time of memory. But unques- 
tionably that is shown, in the Report to which I advert, to be 
a mistake ; because, that Warine de Tlsle originally did not 
hold, when he was alleged to be a lord of parliament, the 
manor of Kingston Tlsle in chief of the Crown — which must 
be supposed, for the tenure to constitute a barony by tenure ; 
but he held it by a sub-infeudation from another branch of 
his family, that family having been from time immemorial of 
high importance and dignity in this country, constantly em- 
ployed in the service of the Crown on the most important 
matters, and uniformly receiving the approbation and boimty 
of the Crown in virtue of their services. It appears that the 
manor of Kingston Flsle had been holden originally by ano- 
ther branch of this family — that Warine de Tlsle, who was in 
all probability a younger branch of the family, had received 
the sub-infeudation of that manor from another ; the manor 
of Kingston lisle had, by some mode, certainly passed into 
the Crown, and had passed back again to this branch of 
the family of Warine de lisle. It was clear, therefore, that 

* Grants from the Crown were usually made upon petitions; and as it was the 
general custom to introduce into the instruments the allegations of the petitioner, 
frequent instances occurred of grants being resumed, because the Crown was deceived 
by those statements. It might perhaps be contended that the charter to Sir John 
Talbot was void ab initio, from the Crown having been deceived by the petitioner's 
statements. "If/' says Blackstone, " the Crown should be induced to grant any 
franchise or privilege to a subject contrary to reason, or in any ways prejudicial to 
the commonwealth, or a private person, the law will not suppose the king to have 
meant either an unwise or an injurious action, but declares that the king was de- 
ceived in his grant ; and therefore such grant is rendered void, merely upon the 
foundation of fraud and deception either by or upon those agents whom the Crown 
has thought proper to employ." — Ccmmentaries, i. 246. 
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in preparing this charter^ those who found that at that time 
Warine de Tlsle was holding the manor of Kingstcm Flsle 
in chief of the Crown, finding evidence by very ancient re- 
cords, that Warine de Flsle had been continuously siun- 
moned in the reign of Edward the Third and Richard the 
Second, had fallen into the belief and apprehension that it 
was a barony by tenure ; and therefore this goes on to recite 
that the king finding that Warine de Flsle and his ancestors, 
lords of the manor of Kingston Flsle, had, from time imme- 
morial, been lords of parUament, and then stating the failure 
of his issue male, and that he was represented by female 
descendants, and that John Talbot, who is the person to 
whom this patent is granted, had married the elder branch 
of those descendants, the Crown is pleased to grant to him 
the dignity of Baron de Flsle and Viscount de Flsle* ; a form 
of dignity peculiar in itself, and of which I believe the public 
records afford very few, if any, similar grants — it is a grant 
to him and his heirs lords of the manor of Kingston Flsle. 

If, in point of fact, that charter could be considered as 
now operating, it would save a great proportion of the 
labour we now have in showing, that the manor of King- 
ston Flsle has not continued in the family of that Warine, 
or his descendants ; and if the barony depended entirely 
upon that species of tenure, it would of course be extin- 
guished by their parting with the estate itself. For whatever 
difficulties there may be found on the question, whether a 
dignity of this House could be so connected with land, as to 
give the person possessed of that land a title to the character 
of a peer of the realm — however difficult it would be to sus- 
tain a proposition of that kind — I think there would be no 
difficulty in concluding, that it was within the competence of 
the Crown to grant the dignity of a baron to an individual of 
his blood, so long as they should keep connected with them- 

' See note 1 , p. 80. 
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Selves the seizin of a particular manor, or a particular honour. 
The Crown was competent to grant with any species of luni- 
tation a dignity in this House : but it has been said that it is 
not competent for the Crown to grant that dignity in your 
lordships' House which would enable the party to transfer 
the dignity by any act of his own. A limited title connected 
with a seizin might be granted ; but a title transferable to 
the alienee of that estate, one would suppose could never 
have existed consistently with the dignity of this House. 
But nothing arises upon that, excepting that the dignity 
there granted was certainly extinguished by the death of the 
grantee without issue : having been made to enure to the 
grantee and the heirs of his own body, it became in effect 
confined to the grantee, and no longer existed^ We must 
therefore necessarily look higher; and I use this address to 
show the fact that the king's charter, which is matter of 
record, recognises the fact that Warine de I'lsle had had 
summons and seat in parliament, and had sat in your lord- 
ships' House. That gets rid of the difficulty, therefore, upon 
that proposition, laid down as it has been upon a former 
occasion in some of the books, that there must be summons 
and sitting, and that the proof of peerage or not peerage 
must be by matter of record : — this is matter of record, and 
therefore conclusive evidence upon that part of the subject. 
I do not consider, in technical expression, it would be neces- 
sary to prove the sitting by a record of the sitting ; but it is 
a species of evidence consisting of a record : the only sense 
in which the books could have used the words matter of 
record as necessary to prove the sitting ; and for this reason, 
that there is no mode of recording, in the dry technical sense 

' The grantee did not die without issue. See note 2, p. 80, where it is contended 
that the barony of Tlale granted to John Talbot, by the charter of 22nd Hen. VI., 
the grant alluded to by Mr. Hart, became vested in his daughter, as sole heir of his 
body and possessor of the manor of Kingston Tlsle. 
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of the word, the sitting. There is no record of the fact that 
such and such persons on any particular occasion sat in your 
lordships* House as peers of parliament ; — that is, indivi- 
dually describing the persons^ Incidentally, circumstances 
arose, by which, by the records of parliament, it does appear 
that certain individuals were present as lords of parliament ; 
but that is only a record estabUshing the fact of sitting, and 
I have no doubt the distinction will be very clear. 

This is the whole of the evidence, and I submit it is abun- 
dant proof of that fact that we bring the present claimant*s 
ancestor, Warine de I'lsle, within that principle of law — that 
to create a barony in fee, it must be shown that there was 
summons and sitting in parliament, — summons by the King*8 
writ to attend the parliament, — and the fact that the indi- 
vidual so summoned did attend and take his seat in your 
lordships' House, and that is sufficient to create the dig- 
nity. 

I have thus concluded all the observations I have to make 
upon that part of the case ; and with respect to the pedigree, 
I believe I may state with the perfect approbation of His 
Majesty's late Attorney-General, and I believe with the ap- 
probation of every other person who has taken the trouble 
to sift these ancient records, that we have established, be- 
yond controversy, the pedigree of the present claimant. 
There is a circumstance, however, of which it is fit I should 
give some explanation, namely, with reference to there being 
abstracted from the body of evidence, a particular document 
which unquestionably may or not afford proof the one way or 
the other.* 

^ Mr. Hart clearly referred to periods antecedent to the lit Hen. VIII., when the 
Lord** JaumaU commence, and in which the introduction of every peer into the 
House is recorded. 

* A monumental inscription, tending to show that Robert Dudley, Earl of 
Leicester, had a legitimate son who left descendanto. This drcumitance will be 
hereafter noticed. 
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For the purpose of making out an extinction of all the 
superior branches of the family in the course of the peti- 
tioner's pedigree, having traced it down to the famous Robert 
Elarl of Leicester, it was necessary to show the extinction 
of the issue of that earl, in order to take our pedigree through 
another and a junior branch. For the purpose of doing 
that, we referred, among other documents, to the monumen- 
tal inscription in the church of Warwick — where members 
of the family of Dudley were interred in a chapel of great 
cdobrity that was built by that family, and in which monu- 
monts were raised to their memory ; and we produced to 
)»ur k^rdships a monumental inscription of Ambrose Dudley, 
who was the elder brother of that Robert Dudley, and 
>j* hos<^ issue we were bound to trace to its extinction ; or 
ratlK^r we were bound to show tliat that Robert Dudley, 
iMHN'inling to i>ur averment, died without issue. 

1 1 ap|>eareil from an observation of one of your lordships 
«|H\n this subject, that there was another monumental in- 
*oripli\Mi which he thought we had improperly suppressed ; 
%\\M is» that i»T had iH>t, as he conceived we ought, brought it 
iH^tx^rc \ our kmlshifVi : and u)xm that principle I am free to 
a>ow it is the duty of thivjc who set up cases for your lord- 
iihi|\** \^u)^i«lcratit>n, m>t h> content themselves with those 
I^Miit^u t^f oidomn^ *>i\ly which they consider as making out 
tht>lr piMjHwUiou, hut to «tato fairly every portion of recorded 
0>ldoiioo whatt»ver may be its effect — whatever conclusions 
or douliU may be founded upon it, that your lordships' judg- 
liu^ut may not act upon it improperiy. 

Tht^ olwervation arising upon the omission certainly pro- 
ducttd an inipression upon tlie minds of those who were to 
make i>ut the case of Sir John Sidney, from the apprehen- 
liion that It might be supposed that they had an object in 
viiiw, ill nut adding thi« monumental inscription to the other 
portion i>f the i*ame Kpecies of evidence which thev deduced 
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from the same source. But it is rights to satisfy those whose 
judgment has in this place been exercised upon the subject^ 
to say, that so far from having omitted that species of the 
evidence from any apprehension that it was evidence against 
them, they considered it as evidence conducive to the same 
result and conclusion; but they thought it evidence rather of 
a secondary nature of a particular fact they had primary 
and substantial and more admissible evidence. It was for 
that reason only this was omitted ; and I think the House, 
when I come to state what that monumental inscription was, 
will be satisfied that it is, in conclusion, quite consonant to 
the anterior evidence ; that is, the anterior evidence of the 
inscription upon the tomb of Ambrose, the elder brother of 
Robert, and other documents of that kind, and amongst 
others the will of that Robert himself, the effect of which 
is to show that he had no legitimate issue K 

The moniunental inscription I refer to, was an inscription 
on the monument erected to the memory of Lady Katherine, 
late the wife of Sir Richard Leveson, who was a descendant 
of the same family — and certainly a descendant in the pure 
and genuine understanding — but not in the technical sense 
of the law of England, of that Robert Dudley, Earl of 
Leicester, who is averred to have died without legitimate 
issue-. The inscription is in these terms : * To the Memory 
of the Lady Katherine, late wife of Sir Richard Leveson, 
of Trentham, in the county of Staff. Knight of the Bath, 
one of the daughters and co-heirs of Sir Robert Dudley, 
Knight, son to Robert late Earl of Leicester, by Alicia his 
wife, daughter to Sir Thomas Leigh, of Stonely, Knight, 
and Baronet. ' Now, certainly, this lady, who is desirous of 
transmitting her pedigree, has done it in terms of as much 
ingenuity as is possible to raise a certain inference. No 

^ See page 53. ' See page 50. 
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man, who reads this cursorily, but would presume that 
Sir Robert Dudley was the son of Robert, late Earl of 
Leicester, by Alicia his wife. But when the evidence of 
the pedigree, and other circumstances are examined, it will 
be found that you must drop the intervening characters that 
appear upon this inscription, and consider that that Alicia is 
intended to be described as the wife of Sir Richard Leveson 
through whom the issue passed; 'one of the daughters and 
co-heirs of Sir Robert Dudley, Knight, son to Robert, late 
Earl of Leicester, by AUcia his wife, daughter to Sir Thomas 
Leigh of Stoneley, Knight.' That is a part of the inscrip- 
tion; which might lead certainly to the averment, and to the 
supposition that that Sir Robert Dudley was the legitimate 
son of Robert, late Earl of Leicester, by AUcia his wife. 
But when your lordships see that Alicia is not here pre- 
dicated of as the wife of Robert Earl of Leicester, but as 
the wife of Sir Richard Leveson, it is then reduced to the 
single averment that that Sir Robert Dudley, Knight, was, 
as he may be presumed to have been, the son of Robert 
Earl of Leicester, but the illegitimate son of that Robert 
Earl of Leicester. 

The first inference arising from this monumental inscrip- 
tion is, that if Robert Earl of Leicester, was Earl of Lei- 
cester with a limitation of the dignity to the heirs male 
of his body, as your lordships have it established in evi- 
dence before you, it is impossible that this monumental 
inscription could have been correct; because there could 
have been no son of Robert Earl of Leicester, who would 
have received merely the simple description of Sir Robert 
Dudley, Knight, but upon the death of Robert Earl of 
Leicester, he would have become Earl of Leicester, by de- 
scent. I use these observations, to show that this monu- 
mental inscription corroborates, and in no respect contra- 
dicts, the anterior evidence upon this subject — that we 
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could have had no motive in suppressing or omitting to bring 
forward this inscription, from an apprehension that it could 
be reasoned upon as evidence inconsistent with our case. 
But there is the will of the younger brother of this Robert 
Earl of Leicester, who states himself to have succeeded to 
the title and property of his brother, in consequence of his 
death without issue ^. Your lordships have likewise the 
evidence of the will of that Robert Earl of Leicester, 
which shows that this Sir Robert Dudley, then Robert 
Dudley only, was very much the object of his father's 
affection — but describes him there as his base son, distinctly 
therefore marking that he was not his legitimate son. 

There is another portion of evidence which is not unim- 
portant upon this subject : — that this Robert, afterwards Sir 
Robert Dudley, having become a man of some eminence — 
he, while on the continent, had been created by a foreign 
potentate, the Grand Duke of Tuscany, Duke of Northum- 
berland; and when his wife returned to England, the Crown 
certainly did, of its bounty, grant to her in respect of that 

* Mr. Hart was here mistaken in the facts, but he corrected himself in another part 
of his speech. The testator alluded to, was Ambrose Dudley, Earl of Warwick, the 
elder brother of Robert Earl of Leicester, whom he survived ; but the Earldom of 
Leicester being limited to the heirs male of the body of the said Robert, hii 
brother did not of course succeed to it. The said Ambrose Earl of Warwick, 
states in his will, that his sister, the Countess of Huntingdon, and his grand niece, 
Elizabeth Sydney (granddaughter of his other sister Maiy, wife of Sir Heniy 
Sydney, K. G.) were his heirs which they could not have been, had his brother, 
the Earl of Leicester left a legitimate son ; and which legitimate son would not 
only have been Earl of Leicester in right of the creation to his father, and nephew 
and heir at law of the said Earl of Warwick, but heir to the Earldom of WarwidL 
also, that title having been granted to Ambrose Dudley, and the heirs male of his 
body, in default rf tLfuch to his brother Sir Robert Dudley, (afterwards created 
Earl of Leicester,) and the heirs male of his body. In that part of his speech in 
which Mr. Hait corrected himself on this point, he noticed the fact that Robert Earl 
of Leicester founded a hospital at Warwick ; and as further evidence that he died 
without legitimate issue, cited the proofs which had been adduced, that the ancestors 
of the Petitioner, and the Petitioner himself, had exerci^d the rights of patronage of 
that hospital, as heirs of the said earl. 
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dignity that had been given to her husband, the character 
of Duchess of Northumberland — but that was limited to her, 
and for her hfe strictly^ 

There is another portion of evidence upon this same point 
which we have introduced to your lordships, namely, a suit 
in the Star Chamber^ — a jurisdiction which, at that time, ex- 
ercised among other functions rights of determining questions 
of this description — in which it was decided that Sir Robert 
Dudley was not the son and heir of Robert Dudley, Earl of 
Leicester, deceased. Sir Robert Dudley appeared to have 
been very much an object of the bounty of the Crown^, a 
man of great eminence ; and it appears that he had no defect 
but that of illegitimacy. He had instituted a suit to be re- 
cognised as a legitimate son of the Earl of Leicester, but it 
was decided that he was not. I have the decree immediately 
before me, but it is not worth while to detain your lordships 
with reading it. 

The remainder of the case Ues within a very narrow com- 
pass. It appears that there was a Duke of Northumberland 
who with his brother suffered in that unfortunate convulsion 
which took place in the early part of the reign of Queen 
Mary: but at that period the dignity now claimed was in 
abeyance — and I shall presume the law to be so clear as to 
deserve no observation — unless the learned Attorney-General 
should, in answering the present case, raise some difficulties 
which do not at present occur to me as possible to be raised 

* This is not exactly the fact. His Imperial Majesty gave Sir Robert Dudley 
the title of duke, and he was generally called Duke of Northumberland ; but in the 
patent of the 23rd May, 20 Car. I. 1644, by which Alice his wife was created 
Duchess Dudley for her life, and the precedence of duke's daughters was given to 
her daughters, the reasons stated for that grant are very different. A copy of that 
patent having been afterwards read to the Committee, it will be again alluded to. 

* No such document had been adduced in evidence, and in a subsequent part of 
his speech Mr. Hart corrected himself. He then read the decree of the Star Cham- 
ber as it is printed at length by Dugdale.— Barotw^r, tome ii. p. 223. 

^ It docs not appear that he ever was an object of the bounty of the Crown. 



( 93 ) 

— namely^ that the attamder of an individual cannot extia- 
guish a title while in abeyance ; that the attainder has no 
effect on a title of dignity in abeyance and which does not 
exist ; that it cannot shut out the title of the heir of the 
body, because in tracing the pedigree it is found that at one 
period a certain individual was attainted, who was not pos- 
sessed of the dignity nor entitled to possess it : for it was 
non-existent) except as the act of the Crown might call it 
into existence, — the dignity being in abeyance, in respect of 
the original possessor of it having co-heirs, and consequently, 
neither co-heir having a title to claim it, but by the bounty 
of the Crown, in selecting the individual who should assume 
the dignity ^ That proposition is so clear that I shall not 
trouble your lordships upon it; indeed, I may refer to the 
Report to which I have before adverted, where it is laid 
down in broad, plain, and specific terms, that a dignity in 
abeyance is not affected by the circumstance of an attainder 
of any descendant between the period of the abeyance com- 



' With proper deference to the opinion of Mr. Hart, it is submitted, that hk 
▼iew of the eflbct of an attainder of high treason on a person who is the co-heir of 
a dignity, on that dignity, is erroneous ; and that by such attainder, whatever interett 
he possessed in a dignity, becomes vested in the Crown. This opinion is oflered 
with the greater diffidence, because the principle laid down by Mr. Hart was le* 
peated by Mr. Shadwell, and was neither controverted by the Attomey-Geneiml, 
nor contradicted, even if it was not acquiesced in, by Lord Redesdale ; but the opi« 
nion of the judges, on the case submitted to them, during the claim to the Barony of 
BeaunK)nt, seems decisive of the question. The Barony of Beaumont fell into abeyance 
in 1507, between Sir Bryan Stapleton and Sir John Norris, the sons and heirs of the 
two daughters of Joan Lady Lovell, only sister of the last Viscount and Banm 
Beaumont. Sir John Norris died without issue in the 6th of Elix., and his nephew. 
Henry Nonis, son and heir of his brother, Heniy Norris, who was executed and 
attainted of high treason in the 28th Hen. VIII. was found to be his heir. The 
said nephew, Henry Norris, was restored in blood, was summoned to parliament aa 
a baron in the 14th, and died in the 43rd £liz., leaving his grandson. Frauds 
Norris, bis heir, the heir general of whose body is the present Earl of Abingdon, and 
who is consequently a co-heir of the Barony of Beaumont. In 1794, Mr. Stapleton, 
the heir general of the above roentioned Sir Bryan Stapleton, claimed that barony, 
and after showing his own descent as the eldest co-heir, stated in his case, " That 
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mencing, and its being terminated by a party coining into 
esse, who is capable of taking it^ 

on the death of Sir John Norris, without issue, the abeyance of the barony of Beau- 
mont terminated, in consequence of the attainder of his brother Henry, and that the 
whole right and claim to the same vested in the heirs of Joan the eldest sister." Up:n 
the petition being referred to the then Attorney-General, the present Earl of Eldon, 
he reported " that an important question arose — whether, by the attainder of Henry 
Norris, the abeyance was determined, and the heirs of the eldest sister exclusively 
entitled by descent to the barony, by reason of the incapacity of Henry Norris's 
lieirs thereby created to claim through him 1 — upon which point he had not been 
able to find any satisfactory determination." The petition was refen-ed tp the 
House, when Mr. Stapleton's counsel contended that the co-heirship was determined 
by the attainder, and that the case of Charleton Lord Powis was in point, in 
which the heir of one co-heir was attainted, and the heir of the other was summoned 
to the first parliament after he became of age. That case, however, was by no 
means conclusive, since, the writ in question might have issued from the grace of 
the Ciown if the attainder vested tlie moiety possessed by the other co-heir in it. 
The lords therefore referred the following question to the judges, " whether, sup- 
posing the claimant to have proved himself one of the co-heirs of the body of Henry 
de Beaumont, and supposing a barony to have been created in the said Henry, and 
die heirs of his body, the claimant was then intitled of right to such barony, accord- 
ing to the state of the pedigree last delivered in on his part V On the 25th of June, 
1795, Lord Chief Justice Eyre delivered the opimon of the judges, which was, in 
effect, that the claimant's argument was fallacious, " and that he being but a co-heir, 
his claim to be solely intitled to this barony is unfounded." The inference to be 
drawn from his lordship's speech is, that the moiety which was vested in the Norris 
line escheated to the Crown. — Cruise on Dignitiei, p. 216. Throughout that case, 
neither the Attorney-General, the House, nor the judges entertained the slightest 
doubt that the attainder of Heniy Norris extinguished his descendant's interest in 
the barony, notwithstanding that he himself never was a co-heir, and that his son 
mnd heir who, as heir to his uncle, became a co-heir, vras restored in blood. If, 
then, such is the eflfect of the attainder of a person, whose son and heir becomes a 
co-heir of a dignity, it must be concluded that the attainder of a co-heir himself 
would be attended by similar consequences, and that such attainder doe$ " extin- 
guish a title in abeyance," so far as the party attainted, or those who claim through 
him, are concerned. The opinion of the judges on this subject in the Beaumont 
case, is noticed at some length in the Fourth Report if the Lards' CommUteet on the 
Dignity of a Peer of the Realm, whence it appears that their lordships were fully 
satisfied that the attainder of Heniy Noiris so extinguished his interest and the in- 
terest of his heirs in the dignity, that nothing but the reversal of the attainder by an 
act of parliament, could remove that disability, supposing, however, that the very 
comprehensive words of the act by which his son was restored in blood, did not do 
so.— pp. 53, 64. 

* The passage referred to, appears to be that in the Third General Report on the 
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On a former occasion there was some little question, whe- 
ther we had proved the extinction of another branch of the 
family at a more recent period, namely, of Jocelyne Earl of 
Leicester, who died in the year 1743. We have supplied 
that defect by parol testimony, and as that is comparatively 
of a very recent date, within the memory of living witnesses, 
and as their testimony was of a description hardly to be 
capable of being doubted, I consider that point of the pedi- 
gree now perfected. A single observation I would make 
with respect to the peculiarity of this case. In tracmg the 
pedigree through those remote periods where facts fire- 
quently fall into oblivion, your lordships are obliged to 
feel about for the purpose of seeing the weight of the evi- 
dence connected circumstantially. In most cases that creates 
a difficulty ; but in this case no such difficulty exists. From 
the period of Warine de lisle, up to the death of Jocelyne 
Earl of Leicester, this family had travelled through most 
of the various dignities, in point of title, that this country 
knows, and their names had appeared upon many public 
subjects on record, and consequently no difficulty arises in 
your lordships giving credit to that portion of the pedigree. 
With respect to the subsequent period, when the male 
branch of the family had been extinguished for a considerable 
time, they then connected themselves by a very splendid alli- 
ance with a family, whose name wiU always constitute a great 



^'^gnityaf a Peer cf the Realm, where the Tlsle case is fully stated. " John Dudley 
was one of the co-heirs of the body of John Talbot, Viscount I'lsle, and was in the 
34(h Hen. VIII. created Viscount I'lsle, witlu^ut any reference to the manor of 
Kingston I'lsle, and being afterwards created Earl of Warwick and Duke of Nor- 
thumberland, was attainted and executed in the 1st of Queen Mary. This attainder 
could not affect the dignity of Baron de Tlsle, as that dignity was never vested in 
John Dudley." — p. 201. The obvious meaning of this sentence is, that the barony 
was not extinguished by the attainder of the duke, because he was only a co-heir of 
the dignity ; but it does not assert that the attainder had no effect upon hU interest 
in the barony, though it of course could not afiect the interests of the other co-heirs. 
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name in the history of this country — that of Sydney, who, by 
connecting themselves in marriage with the co-heiresses of 
that Warine de Tlsle, had rather added something Uke 
splendour to a name already splendid in the history of the 
country. The present claimant has the splendour of being 
descended from Philip Sydney,^ through a female branch of 
the £unily, and I present this case as one in which it will not 
be possible that your lordships can entertain a doubt in re- 
storing to the body of your lordships* House a name, which 
has already done so much for this country, as has been 
effected by those bearing the names of de Tlsle and Sydney. 
Your lordships wiD, I am sure, be quite satisfied with the 
proof in point of pedigree ; and in point of law, I conceive 
there is no doubt of the existence of the barony in him.'' 

Adjourned to Monday se*nnight. 

1 Sir Philip Sydney left an only daughter and heiress, who married the Earl of 
Rutland* and died without issue. The Petitioner is, however, the heir of that emi- 
nent character, bebg descended from his brother Robert, 6ist Sydney Earl of Lei- 



•s 
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Tuesday, S8M June 18S8. 

Lord Redesdale. — Before the counsel proceed in this case 
I should wish one question to be put to the counsel for the 
claimant. The petition to His Majesty founds the right upon 
a writ issued in the 31st of King Edward the Third, to 
Gerard de I'lsle. The case which has been printed and 
laid before your lordships, states a very long pedigree, and 
a vast variety of incidents long prior to that ; and it seems to 
me that the evidence which has been produced by the peti- 
tioner negatives the whole of that statement, and proves that 
it is not true. I therefore wish to know, whether the coun* 
sel on the part of the claimant mean to state any thing with 
respect to that part of the case, or to throw it overboard, as 
I apprehend they must do ; and I think your lordships ought 
not to suffer that sort of statement to be made, for it is ex^ 
tremely injurious ; and if it is laid before your lordships and 
printed for your use, and is to be preserved amongst your 
documents, it may be used perhaps hereafter as evidence of 
that which it ought not to be evidence of. I therefore wish 
to know precisely from the counsel, whether they do dis- 
claim the whole of that part of the case, and mean to take it 
up, as it is upon the petition, from the date of the writ issued 
in the reign of Edward the Third, and abandon the whole 
of the rest of -the case or not ; if they do so, a minute ought 
to be entered in the proceedings of the day, stating that 
that has been done. 

Mr. Hart, — On the part of the claimant, we abandon that 
part of the case. At the same time it would require some 
apology for having introduced that which we are now under 
the necessity of abandoning. It was done extremely inad- 
vertently in printing these papers before counsel had an 

H 
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opportunity of exercising their judgment upon the subject ^ 
It was done for this reason, that in searching among the 
archives of this family, they found a very old pedigree 
among the Sidney Papers, and thinking it was right to pro- 
duce every thing, it was produced with the other papers. 
We have not used it at all as evidence. It was drawn up 
in a mistake by some ancient retainer of the famUy many 
years ago, without sufficient knowledge of the facts. 

Lord Redesdale. — I do not mean to impute to the claimant 
or the counsel any intended impropriety ; they would very 
likely be led into the mistake by a pubUcation of some au- 
thority, I mean Dugdale^s Baronage. Dugdale has fallen 
into the mistake himself: he has stated the pedigree of the 
risle family one part of it one way, and the other part 
another. I mention this because I am sure that great caution 
upon the subject should be observed. Your lordships see 
that that pedigree might be received in evidence as an 
ancient document in the hands of the family. Now it is clear 
from the records that have been produced, that the early 
part of this pedigree is falsely stated. I am very certain, 
that in claims of this description, you cannot be too cautious. 
In this case there is distinct evidence of a summons to par- 
liament of this person, of the name of Gerard de lisle, in the 
81st of Edward the Third, and it is contended that he re- 
ceived that summons as a baron. But upon that subject I 
wish the counsel to be perfectly aware of any objection that 
arises, and perhaps it is better that they should be informed 
of it before they open the case, than pending it. In the 
reign of Henry the Sixth a patent was obtained upon this 
subject. Gerard de Tlsle was summoned in the 31st of 
Edward th^ Third, and he died in the 34th of Edward the 

* These statements were introduced under the authority of Mr. Shadwcll, who 
settled the case, and that gentleman subsequently explained to the House his rea- 
sons. 
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Third, leaving Warine de Flsle his only son and heir, who 
was summoned, as a baron of the realm, from the 43rd of 
Edward the Third, to the 5th of Richard the Second — 
however, that is of no great importance^ Now after that 
Warine de Flsle, no person was summoned to parliament 
claiming under Warine de lisle, until in the reign of Henry 
the Sixth*, when the son of the Earl of Shrewsbury, who 
married a daughter of the lady who was heiress of this 
fimoily of Tlsle, claimed to be entitled to the dignity of 
Lord risle, and [by] seizin of the manor of Kingston lisle; 
and obtained a patent from the Crown acknowledging that 
tide. It now appears most clearly, that that was a patent 
founded in error, because the manor of Kingston lisle — 
it appears from the documents — and indeed it is essential 
to the claimant to prove it — was not held of the Crown^ but 
was held of another family of the name of lisle, persons of 
great fortune at that time ; and their property descended to 
Isabella, Countess of Albemarle, and afterwards to Robert 
de lisle ; and when Henry de lisle obtained this property, 
as the heir of this Countess of Albemarle, that manor was 
surrendered, because it was not held immediately of the king, 
but held of a subject. 

Having obtained that patent acknowledging the right in 



* It win upon these facts that the petitioner's case tchoUy and entirely depended. 

* After the death of Warine de Tlsle, in the 6th Ric. II., the heir to the barony, 
wlucfa is presumed to have been created to him, or to his father, by writs of sum- 
mons and sittings, was always 2l female ; so that unless their respective husbands had 
been summoned in their right, it was impossible for any person to have been sum- 
moned to parliament claiming under Warine de I'lsle ; and as those husbands pos- 
sessed, the one an older barony, and the other an earldom, it is not likely that either 
should have been summoned as Lord I'lsle. From the death of Elizabeth Countess 
of Warwick, which must have taken place between February, 1415, when she is men- 
tioDed in her father-in-law's will, and November, 1423, when her husband married 
his second wife (Monast'usm, vol. i. p. 158, b.,) the barony of Tlsle, so created, 
his remained in abeyance. 

h2 
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the manor and the barony upon a false suggestion, the patent 
proceeds with a sort of doubt upon the subject, and creates 
John Talbot, Baron de lisle, and his heirs and assigns, lords 
of the manor of Kingston lisle. Now, a question will arise 
whether that patent did not create a new title — a title with 
precedence from the date of that patent, and a title annexed 
to the manor of Kingston lisle ; so that no person who was 
not lord of the manor of Kingston lisle, could be Baron 
de lisle under that grant : that is a question to be consi- 
dered by your lordships ; but this follows, that John Talbot, 
who obtained that patent, his mother being then alive, if 
there was any right under the old writ, it was in his mother, 
and not in him ; and therefore the writ that summoned him 
to parliament, was a writ issued by virtue of that patent, and 
not by virtue of his descent; — the result of that is, that since 
the dth of Richard the Second, no person has ever sat in 
parliament by virtue of writs issued to Gerard de lisle and 
Warine de lisle, his son^ 

This is a subject of great importance for your lordships 
to consider, because the number of persons who have been 
from time to time summoned to parliament, and who probably 
may have sat in parliament in those early times, in the reigns 
of Edward the First, Second, and Third, and whose descend- 
ants have never sat in parliament, is very considerable ; and 
if a claim is to be founded upon writs issued at that time, 
where there has not been a succession of sittings under similar 
writs to their descendants, it is impossible to say how many 
claims may not be brought before your lordships, that for 
centuries have not been enforced^. I call your lordships* at- 

' It was shown bj the last note, that no male person was entitled to the barony, 
excepting jure uxoris after the death of Warine de I'lsle, and that since the year 
1423, the dignity has remained in abeyance. 

* The remarks of the noble lord are of very great importance, and it is difficult 
for the editor to express his opinion upon them without incurring a charge of pre- 
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tention to this subject, in order that the counsel may be per- 
fectly aware of the view I take of the case. I believe the 
title that is most near to the claim now made, is that of Lord 
Botetourt, which is one of very great antiquity. 

It is very important, that your lordships should endeavour 
to fix in your minds some time when a writ issued, to sum« 
mon a person to parliament, and a sitting under that writ 
should be deemed to create a title to a barony in fee, that is, 
to a man and the heirs of his body. The first resolution 
upon the subject was, as to a title now enjoyed by a noble 
lord of your lordships* House — Lord Clifton. The question 
was put to the judges, and the judges were of opinion that 
Gervase Clifton having had a summons to parliament, and 
having sat under that writ, he thereby gained a right to the 
barony descendible to his heirs general. That is the first 
decision upon the subject, and the first time I can find that 
any claim of that kind was ever brought forward S and if that 



sumption. He feels it, however, to be his duty to observe : first, that the ques- 
tion before the House was one of law and not of expedieneyt the Committee 
being called upon to report whether the petitioner had or had not a right to the 
title which he claimed, and it is humbly conceived that his Case had nothing 
whatever to do with the number of claims to which the success of his petition 
might give rise : secondly, that after many years' attention to the subject, after 
a critical examination of the facts connected with every barony by writ that has 
existed, and a perusal of the writers who have treated on the subject, he is 
compelled to form a conclusion of an immediately opposite nature to such of 
them as assert that a writ and sitting did not create an hereditary dignity ; and 
to infer, from the descent of those dignities, from repeated decisions of the House 
of Lords — decisions which each new case corroborated, and which none in any degree 
contradicted — and from the dictum of Lord Coke and of other great authorities, that 
a writ of summons to parliament, and a sitting in consequence of such writ, was 
always held to create a barony descendible to the heirs of the party so summoned. 

* The claim to the barony of Clifton was made in 1673. Although that might 
have been the first time the question was referred to the judges, if, which it is im- 
possible to believe, the case of Abergavenny in the 7th Jac. I., reported by Lord 
Coke, never occurred, [Set a subsequent Note and Appendix] the principle that a 
writ of summons and sitting created an hereditary dignity to the heirs-general, had 
been admitted in the cases of Dacre, Ump, Henry VI. and Elisabeth, le Despenser, 
and Dacre, temp, Jac. L, and in that of Ogle and Grey of Rathyo, ttmp. Charles I. ', 
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18 to be considered an inference of law, it is material that 
there should be some point of time fixed when that inference 
of law was first to be raised, because it is manifest, from 
what has passed in preceding reigns, that until that resolu- 
tion was come to by the House with respect to the barony of 
Clifton, in consequence of the opinion given upon that occa- 
sion, the general impression must have been otherwise. If 
it had not been so, there must have been a great number of 

and there are innumerable instances in which the husbands, or sons, of daughters 
and heirs of barons by writ, were summoned, in every reign from that of Edward II. 
to the time of the decision in the le Despenser claim. The case the nearest in 
point to that of Clifton was that of Talboys, temp. Hen. VIII., where there was 
but one writ and one sitting ; and yet the right of his daughter and heiress to the 
dignity was not only undisputed, but fully recognised, by the decision against 
the claim of her husband to the barony, until he had issue by her. There is, 
however, a very strong case, confirmatory of the opinion that baronies which 
originated in writs of summons were considered, at a very early period, to be here- 
ditary to the heirs general, in the instance of the barony of Dacre, which it is 
material to state. Thomas de Multon, whose ancestors vrere barons by tenure, was 
summoned to parliament from the 1st to the 7th Kdw. II., when he died, leaving 
Margaret his daughter and heir, who married Ralph de Dacre. The said Ralph 
was summoned to parliament from the 1 4th Edw. II. till his death in the 12th £dw. 
III. His three sons — who succeeded each other — his grandson, and his great grand- 
«on, were regularly summoned. On the death of the latter in 1457, his grand- 
4augbter Joan, (daughter and heir of Thomas his eldest son, who died in vita patm) 
the wife of Sir Richard Fenys, was his heir gengral, and his second son. Sir Ralph 
Dacre, hb heir maU. By patent, 7th November, 37 Hen. VI. 1468, His Majesty, 
in consideratbn that the late Lord Dacre was one of the barons of the realm, and 
had inherited that dignity to him and hit han, and that Joan, wife of Sir Richard 
Fenys, Knight, was his cousin and next heir, accepted and declared the said Sir 
Richard to be Lord Dacre, and one of the barons of the realm : and he was accord- 
ingly summoned to parliament as ** Ricardus Fenys Dominus de Dacre" by writ 
38 Hen. VI. By writ in the same year, the said Sir Ralph was also summoned to 
parliament as " Ralph Dacre of Gillesland :" he was slain in 1461, and was sub- 
sequently attainted. In the patent of the 38th Hen. VI. to Sir Richard Fenys, 
there are no words of limitation ; but in the award under the privy seal, dated on 
the 8th April, 13 Edw. IV. 1475, on the claim of Sir Humphrey Dacre, brother 
of the late Ralph Lord Dacre of Gillesland, son and heir male of Lord Dacre (who 
died in 1457) to certain lands, it is stated that his claims had been submitted to the 
judgeSf and declared by them to the King and the lords spiritual and temporal in par- 
liament ; and it was determined that the said Sir Richard Fenys, in right of his 
wife, and the heirs of her bodtf, should be Lords Dacre, with the precedence of the 
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persons sitting in your lordships' House who had no right to 
sit there. I state these subjects for your lordships* considera^ 
tion^ having employed some years in endeavouring to give the 
House information generally upon the subject of peeragei and 
because I think it right that the counsel for the claimant 
should be aware that such objections may be raised to their 
Case. 

Mr, Hart, — Counsel can but express the obligation they 

last lord, and certain lands are setUed on her and her heirs ; and that the said Sir 
Humphrey Dacre and the heirs malt of the body of his father should be styled Lords 
Dacre of Gillesland, with precedence immediately after the said Sir Richard Fenys 
and the heirs of the body of his said wife. The barony of Dacre continued vested in 
the heirs male of Sir Richard Fenys and Joan Dacre his wife, until 1594, when Mar- 
garet, wife of Sampson Lennard, sister of the last lord, became the heir general. She 
claimed the barony in the 29th Eliz. ; and the Commissioners, to whom her case was 
referred, reported in her favour, because '' the said barony appeared to them to have 
formerly descended unto the hm% general whenever the heirs male failed ; and that 
she being the only heir of that house, her Majesty might allow her the digni^, at 
her good pleasure, following therein the example of her Majesty's predecessors, 
Harl. MSS. 6778, fT. 5, 6. It would require too much space to state properly the 
proceedings relative to the barony of Dacre of Gillesland in 1569, on the claim of the 
fumr male of the last lord against the heirs general, further than, notwithstanding it was 
provided by the award in the I3th £dw. IV., that it should descend to the heirs 
male of the Lord Dacre who died in 1457, the Commissioners, before whom the 
proceedings in 1569 took place, determined that baronies beginning by urit should, nor 
might, to descend unto any heir nude from any ancestor, so long as the same ancestor had any 
other nearer in Uood. Whence it would seem that the commissioners did not consider 
that the award of the 13th Edw. IV. created the barony of Dacre of Gillesland, 
but that it originated in the writ of summons to Ralph Dacre in the 38th Hen. VI., 
or to his brother and heir, Humphrey, in the 22nd Edw. IV. Nothing can be more 
applicable to the suggestion of the noble lord than the argument of Sir Thomas 
Powis, the petitioner's counsel in the claim to the barony of Willoughby de Broke, in 
1696. ** He read a list of those peers who had baronies by writ in them, included under 
higher titles ; and also a list of those lords who then sat in the House by virtue only 
of original writs of summons, and by descent from baronies in fee ; and a list of several 
noble ladies who then had such baronies in them, some of whom had been declared 
baronesses in parliament, and insinuated to the lords, that while he toas argwng on§ 
peer into the House, the King*s counsel were arguing several noble dukes and earls out of 
their baronies, and several sitting barons out cf the House ; for if a summons by writ 
was not an estate in fee, and descendible, then might the King choose whether he 
would summon those barons any more to parliament after the conclusion of the 
present parliament ; and so by that means would subject the peerage to great uncer- 
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feel to your lordships for presenting to their minds the diffi- 
culties that occur, because it is only by meeting those diffi- 
culties that they can hope to succeed. When I had last 
the honor to address the House, I had, as well as I could, in 
the absence of positive objection, alluded to those difficulties 
that have been adverted to ; but having now presented to 
me the point of view which specifically applies to the lapse of 

tainties and prevarications, by being sometimes lords, and sometimes commoners, 
and consequently destroy all their resolutions and judgments touching the descent 
of such baronies. The King's counsel urged several instances of ancient times 
against the descent of such baronies, and argued agiunst the aperaiion of the writs, and 
that in this case it did not appear but that the first foundation of the honor might 
have been by patent, wfor life, or in tail male, and cited BromBete's case. They 
further insisted, that the descent of the barony to co-heirs so merged or extinguished 
it, that it reverted to the Crown, and that it was in abeyance, by which means it 
was left to the clutches of the law so as not to be taken out from thence by any 
person whatsoever, otherwise than by a new creation," — CruUt on Dignitiet, pp. 205, 
206 ; Collins* Precedents, p. 325. The House, however, did not admit the validity 
of these objections, as it resolved in favor of the petitioner, who was the heir general of 
Robert Willoughby, summoned by writ in the 7th Hen. VII. It is very remarkable 
that the decision in the Clifton case, about twenty-three years before, does not appear 
to have been cited during these proceedings, hence the result of this claim may perhaps 
be held to be a second judgment of the House upon the point of law, uninfluenced by 
the former decision ; and consequently it maybe deemed to be settled by two solemn 
judgments of the House, the one in 1673, the other in 1696, that a writ and sitting 
create a barony descendible to heirs general. Since the accession of Charles II. the 
right of the heirs general to baronies created by writ, has been admitted by the 
House of Lords in the following numerous instances : Clifton, Fitzwalter, and Roos, 
temp, Charles II. ; Clifford, Cliflbrd of Lanesborough, Howard of Walden, and 
"Willoughby de Broke, temp. William and Maiy ; Wentworth, temp. Anne j Berners, 
t«mp. George I. ; CliflPord of Burlington, temp, George II.; and Beaumont, Botetourt, 
Clinton, Conyers, Hastings, Howard of Walden, Roos, Say and Sele, Strange, 
"Willoughby of Eresby, and Zouch, temp. George III. ; no less than ten of which 
baronies originated in writs of summons before the 5th Ric. II., the claims to 
some of which were disputed by the heirs male of the preceding barons, and were 
not decided without considerable discussion ; and in the case of the barony of Clifton 
in 1673, not until the question was referred to the judges. The only instance in which 
the heir male succeeded to the dignity instead of the heir general since the acces- 
sion of Elizabeth, excepting in the special instance of Abergavenny, was in that of 
La Warr ; but this exception is an anomaly, and establishes nothing against the 
numerous decisions the other way, especially as the heir general oflered no oppo- 
sition. The noble lord's opinion appears to have been formed from finding that 
many persons were summoned in the reigns of £dw. 1., II., and III., once or twice 
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time as well as the effect of that charter, it would be a very 
great indulgence to the counsel of the present petitioner, to 
have some time to mature their minds upon the various points 
that will naturally arise upon the suggestions now thrown out, 
in order to make, if possible, the answer complete. 

Your lordship has accurately adverted to what may be 
considered the opinion of the judges in the CUfton Case ; 

only, whose heirs were never summoned ; but in more than two-thirds of these 
casen, the parties died without heirs of their bodies, or their heirs were under age* 
and as attendance in parliament was deemed an onerous duty, rather than coveted 
as a point of ambition, of which fact ample proof has been adduced in former notes, 
[See notes, pp. 63, 64, 63, 66,] no claim was made to a writ of summons by the heir on 
becoming of age. In many of the cases in which persons were summoned once or 
twice only, it is very doubtful if they were summoned a» jteert, whilst in others 
it can be shown that they were summoned jure uxorU; and the anomaly of the 
heirs of barons not being summoned was not confined to a period antecedent to 
the 5th Ric. II., but sometimes occurred in subsequent reigns. Far more room 
would be necessary than can be spared, to state the arguments — arguments which 
appear to the editor conclusive and unanswerable — that a writ of summons to, 
and a sitting in, parliament, created an hereditary barony to the heirs of the body 
of the person so summoned, as well in the reigns of Edw. I., II., and III., as since ; 
but it must be observed that if such was not the law, the inference would be, that 
the numerous persons who were regularly summoned on the demise of their ancestors 
between the 23rd Edw. I. and 5th Ric. II., owed their writs to the mere grace of 
the Crown, and that there was not in that period a single baron in the realm who 
was entitled, by law, to a writ of summons to parliament, or in other words, that 
there were no hereditary barons antecedent to the 5th of Ric. II., though no less 
than fourteen peers or peeresaes at this moment enjoy dignities in virtue of creations 
by writ in the reigns in question ; and that the solemn decision in the Botetourt Case 
in the year 1764, in which there were only four writs after the 5th Ric. II., as wdl 
as the uninterrupted practice of ages and every judgment of the House on peerages, 
has been erroneous. It is important to observe the contradictions which occur on 
this subject in the Report* of' the Lords' Committees on the Dignity tf a Peer ef the 
Realm, No person can read from page 440 to the end of the First Report, and 
not feel persuaded that their lordships were then of opinion that the baronies of 
Abergavenny, Fitz- Walter, and others there mentioned, were hereditaiy dignities 
created by writs of summons , long before the 5th Ric. II., nor could the reader antici- 
pate that subsequent Reports would express a doubt on the subject, [see particularly 
Ftrst Report, p. 440, 1. 15 to 30 ; p. 444, last five lines from the bottom ; p. 446, 
1. 38, to the bottom]. The reasons for the suggestion that the 5th of Ric. U. is the 
time when baronies by writ first became hereditary, it is not in the editor's power 
to explain, or even to guess at ; but this point will be again adverted to. 
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and although I consider we have very strong grounds to go 
upon^ with reference to the adjudication in that case, yet I 
am aware that in the place where I stand, the judgment of 
your lordships must be exercised with a considerable latitude 
of discretion in the application of every specific precedent to 
the Case produced at the bar. I am perfectly aware of that ; 
and I apprehend in this House, if length of time be not a 
positive bar, there could be few cases, perhaps I might say 
there could be no case, in which the absence of sitting for 
so long a period of time, as in the present instance we must 
admit to have taken place, — there could be no case in which 
the lapse of time is more easily accounted for than in this 
Case ; ^ and if it be desired that I should proceed to re-state 
some portion of what I have stated before, I shall readily do 

1 The Botetourt Case tends to prove that no lapse of time is a bar to a claim to 
a peerage* The second Lord Botetourt died in 1385, from which time, until 1764, 
when the barony was allowed to the youngest co-heir, a period of 379 years, it 
remained in abeyance. The barony of Wilioughby de Broke, when allowed in 
1695, had been in abeyance 173 years. The barony of Berners, when allowed 
in 1720, had been dormant for 188 years, during the claim to which, lapse of 
time was expressly uiged by the counsel of the Crown, without success. The 
barony of Mowbray, when allowed in 1639, had been in abeyance 164 years. 
The barony of Fitz-Warine, when allowed to William Bourchier in 1448, had been 
dormant, i. e. no penon had been summoned to parliament by that title for 1 12 
years : and a greater length of time had elapsed between the date of the last writ to 
a Lord Ferrers of Chartley and the writ to Sir Walter Devereux, who married the 
heiress of that house in 1461 ; and other cases might be adduced. It was well 
observed in the claim to the barony of Botetourt, " It is an undoubted maxim with 
regard to honors that they cannot be extinguished, otherwise than by forfeiture, or 
by act of parliament Claims to baronies which have been long dormant, aie 
difficult to be made out, but whenever the right happens to be clearly proved, the 
safety and dignity of the peerage are both concerned, that no length of time should 
bar or even prejudice the title. Most of the ancient baronies are so merged by the 
intermarriages of the great families, or so exposed to the objection of forfeiture, that 
veiy few instances have occurred of claims of the like natiue, but in all those which 
hate occurred, the length of time during which the honor has remained dormant 
never has formed a ground of objection." — Crum on Digititiet, p. 167. Warine 
Lord risle died in 1381, when the barony descended to his daughter, on whose 
death, in 1392, it devolved on her daughter and heir, who died before 1424, when 
it fell into, and has ever since remained in, abeyance ; so that the dignity was 
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it, though perhaps not quite so collectively as I should do if 
I had had further time to look into the Case. 

With reference to the case of Sir Gervase Clifton, I take it 
to be true, as a general rule, that length of time is no bar to 
the claim of a peerage or a barony — that it is not that species 
of property against which length of time will operate. It is 
true that length of time may produce great effects in raising 
doubts upon the authenticity of pedigree — but pedigree un* 
questionably established by such evidence as shall be satis- 
factory to your lordships, would at once be sufficient to pre- 
vent any imputation arising from lapse of time. 

I have stated the writs of summons that had issued in the 
successive reigns of Edward the Third, and Richard the 
Second ; and it is in evidence that Warine de Tlsle, who 

vested in females 33 years, and when claimed by Sir John Shelley Sidney, had 
been in abeyance 400 years. Upon this subject, the opinion of two learned 
lords, Erskine and Redesdale, was expressed in the Banbury Case, and it seems 
that they thought very differently on the point. Lord Redesdale observed, *'I 
think a lapse of time a sufficient ground for rejecting this claim, and 1 am per- 
suaded that it is as importaut to hold lapse of time on a question of peerage as it does 
to a claim of any other description. When a peerage falls in abeyance, no one of 
the co-heirs has a right independent of the favor of the Crown ; but where the right 
is entire, and no disability can be suggested, non-claim constitutes a strong ground 
of presumption (against the right) that the right was barred, or the claim not well 
founded, though the objection to the claim may not, in consequence of the lapse 
of time, be clearly shown." Whilst Lord Erskine, with his usual fervour aad 
eloquence, remaiked, '' Questions of peerage are not fettered by the rules of law 
that prescribe the limitation of actions ; and it is one of the brightest privileges of our 
order, that we transmit to our descendants a title to the honors we have inherited or 
earned, which is incapable either of alienation or surrender.'^ — Appendix to the R«- 
pnrt of tht Gardner Cusef ably edited by Denis le Marchant, Esq. pp. 454. 464^ 
When it is considered that a claim to a peerage cannot be prosecuted without an 
expense of several thousand pounds, that a termination of an abeyance may have 
occuned several years before the sole heir or his descendant is aware of the fact, 
and that many circumstances may deter one person from urging his claim, thou|^ 
he may be perfectly conscious of his right — such as a large family, a limited income^ 
a dislike to notoriety, for example, — which may not exist in his heir, it does not seem 
strictly consonant to justice, that a party who is in a situation to establish his pre- 
tensions, should be precluded by the poverty or diffidence of his father or more 
remote ancestor. The reasons why there should be limitation Co claims to Unds do 
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was summoned up to the year of his death, died in that 
year without male issue. 

There was a succession of three females as the immediate 
descendants of that Warine de Tlsle ; there was Margaret, 
who married Thomas de Berkeley ; Elizabeth, who married 
Beauchamp Earl of Warwick ; and Margaret, who married 
John Earl of Shrewsbury. Now that there should have 
been no sitting, as under the original writ of siunmons, from 
the death of Warine de lisle, in the 6th of King Richard 
II. down to the 22nd Henry VI., is naturally accounted 
for, — there was no male representative of the family who 
could claim his seat in this House in that character. Your 
lordships will find that the alliances contracted with those 
various female descendants were of such dignity, as that the 

not apply to honors ; for whenever such honors may be allowed, no person is dis- 
turbed in the enjoyment of them. A seat becomes occupied it is true ', but it is a 
seat from which no one is pushed : there is no transfer of property carrying ruin to 
one par^ whilst it enriches the other ; and the only injury which arises to any, is, 
that an individual is elevated one step above perhaps a third of the members 
of the House, not by a new creation, but by the recognition of a right which he 
inherited, and which right the Crown cannot destroy. As Lord Erskine truly 
observed, the principle that when once the blood of a man is ennobled by sitting 
in that House as a peer, nothing but delinquency can deprive his posterity of the 
same honor, b the most exalted distinction and important privilege of the peerage. 
That a lapse of time extinguishes an honor, appears to have been said in the Wil- 
loughby de Broke case in 1694, and in the Bemers in 1719, but without success : and 
the Earl of Huntingdon, in a letter dated 25th February, 1694-5 to the claimant, thus 
alluded to the point, " I do think it of infinite importance, especially to peers where 
they have baronies in them by writ, to oppose this doctrine of a lapse, because it may 
happen that a lord may die and leave two daughters, one of which may also die 
within a month after the father : in this case the title is drowned, although she 
become a sole heir, which is against the reason and end of the law.'* — " I am veiy 
ready to join with those lords who are for supporting these fee simple baronies, and 
shall this day write to the Earl of Ailesbury who hath my proxy, that if it be neces- 
sary to acquaint the House that as I am concerned in interest in the consequence of 
this case, so my concurrence goes along with that opinion, that there is no lapse 
therein." In another place his lordship observed ** my paternal barony is by writ, 
as well as those descended to me by matches"— CoWiw' Precedenti, pp. 330, 331. 
l*he Eail of Huntingdon was then possessed of the baronies of Hastings, created, by 
writ Ist Edw. IV., his " paternal barony;" Hungerford, by writ, 14 Hen. VI. ; 
Molines, by writ, 21 Edw. III. ; and Botreaux^ by writ, 42 Edw. III. 
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claim on the part of their husbands, or the representation of 
the title through their husbands, would have conferred no 
superior dignity to any of those individuals. With respect to 
the first, namely Margaret, who married Thomas de Berke- 
ley, it appears upon the evidence, that that Thomas de 
Berkeley was himself a lord of parliament, and in point of 
rank had precedence of the title of De lisle. As he had 
rank over Baron de I'lsle, his claiming in right of his wife the 
title of Baron de Tlsle would have been totally nugatory for 
any conceivable purpose. By that marriage he had only 
issue one daughter, the Lady Elizabeth ; and your lordships 
will find by the pedigree that she married the Earl of Warwick, 
consequently there could have been no purpose for which 
her husband in her right could have claimed a seat in this 
House in right of his wife. From that marriage there was 
only female issue, namely, Margaret, Eleanor, and Elizabeth ; 
Margaret married the Earl of Shrewsbury, and the same 
principle applies to her husband, having a seat in parliament^ 
The Earl of Shrewsbury could have had no object in looking 
to the barony in right of his wife, if the wife being «eized of 
the barony at that time could confer the iright of sitting in 
this house; and your lordships know it was made the subject 
of controversy amongst gireat lawyers upon subjects of this 
description, whether a female heir to a barony in fee, mar- 
rying, gave her husband a right to ask for a writ of sum- 
mons : and among other difficulties that appeared was this, 
if during her lifetime, the husband had a right to demand 
a writ of summons, he must, having issue, and having a 
right to sit as tenant by the courtesy, by parity of reasoning, 

1 Margaret Countess of Shrewsbury, was only the eldest co-heir of the barony, 
and consequently had no right to the dignity. As has been before remarked, however, 
the title of Ludy Vide was ascribed to her in the inscription on her monument.-^ 
s^ee p* yf* 
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if he once entered by right of his wife, hb title to the in- 
heritance of his wife, would by the courtesy of England, 
endure, during his life. And then this difficulty (it being 
the title of the husband to demand a writ of summons in 
right of his wife) was presented, that wife dying might leave 
an heir male who would have a right by descent to a writ of 
summons, whilst the husband would have a right by custom* 
That was a very great question at one time ^ and whether 
it was decided one way or the other is not material in this 
point of view ; I only mention it to account for the omission 
of any person to ask for a writ of summons during the time 
the two first baronesses were heirs; and when Margaret 
became baroness S there being other co-heirs, the title to tiie 
seat was not matter of right but depending upon the pleasure 
of the Crown : and although the Crown had been in the 
habit of generally exercising its grace in behalf of the eldest 
co-heir, yet it was by no means the universal practice ; it 
was not a rule inflexible in itself, though generally pursued 
to guide the pleasure of the Crown. That being the case, 
when John Talbot, who was the issue of that marriage, 
became the representative of the elder co-heir, then it is that 
the family seems to have had recourse to an application to 
the Crown upon the subject of this barony ; and then was 
issued that charter, or rather that grant of the Crown con- 
firmed by parliament^, which your lordship has been pleased 
to advert to as creating the difficulty. We hope that this 
transmission of the descent^ of females, will account for the 



' The case of the Barony of Talboys, temp. Henry VIII., is probably here 
referred to. — See note, p. 78. 

' She never became Baronen Tlsle, $ee note, p. 109. 

' The words " per auctoritate parliamenti" had not, as has been before 
observed, and as will be shown hereafter, that meaning. 
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lapse between the 5th of Richard the II., and the Snd of 
King Henry the VI.^ In adverting to that charter, we 
have certainly been alive to the difficulties that were pre- 
sented with reference to the mistake of the fact ; but we do 
not apprehend that that mistake of the fact at all impugns 
the authenticity of the charter as to what we consider to be 
the substantive averment of it, namely, that Warine de Tlsle, 
the ancestor of John Talbot, had, in point of fact, sum- 
mons to, and seat in parliament, and that the ancestors, not 
of that Warine de lisle, but of that John Talbot the issue 
of Margaret, had, from time to time immemorial, sat as lords 
of parliament. Now if the charter may be considered as 
authentic evidence to that extent, the question is, whether 
the charter itself produced any effect prejudicial to the right 
of inheritance which existed at the moment when the charter 
was sealed, that is, supposing there existed at that time a 
barony in fee in abeyance ; because there were three co- 
heirs who might each claim, whether the effect of that 
charter was to extinguish or to merge the barony in fee 
under the effect of that grant ; and that certainly is the most 
important feature in the case^: but, we believe, that has 
been settled by such a uniform series of authorities, that at 
this moment your lordships would have no doubt upon the 
subject. Lord Coke has so laid it down, and other great 
judges in other cases; but the most compendious way of 



1 The charter to John Talbot was, as Lord Redesdale observed, a new ereation ; 
and the fact of his sitting in parliament as Lord I'lsle, under that charter, had no 
relation whatever to the barony claimed by the petitioner. 

* It is, perhaps sufficient proof that the acceptance of tkis charter did not in 
any way extinguish the original barony, if by any act of the party entitled to a 
dignity, excepting treason or felony, a title can be extinguished, that it was 
impossible for the Crown to have granted the original barony to John Talbot, he 
not being a co-heir of the dignity. 
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toming at die authorities up<m the subject would be to refer 
Ui that particular part of the General Report of the Lords 
Committees upou the subject, which, having been collected 
with infinite learning and labour, has presented almost every 
thing that could be learnt up<m the subject. Your lordships 
will find in (olio 17 of that compilation, the authorities upon 
the subject, and the result of th^n is, that a barony in fee 
MK'e existing is inexting\iishable as long as there be issue of 
thai ban^iY^ I take leave to state, that, as a proposition 
rt^uUii^ fixuii this ;jtieries of authorities, that a barony in fee 
MIH^ ^tablishetl to exist in any individual, is inextinguishable 
bv aujf ad of the party who is so entitled — ^by any act of the 
(V^wiK \>r ai^ ad whatever, uidess we look to the penal 
\\)4^«e^|ueiHy« \>^' ivrtaiu dehnquiHHries^ which, stopping the 
eunviU \4r KkHnl \4Kv eiuH>h)ed> way produce that effect. In 
A4k» n, the authiwity ol' a very great lawAer, Mr. Justice 
IVMideriiige, is quoted^ ' If a man be created an earl to him 
aiHi his heirs, all men do km^w^ that although he have a fee- 
simple, yet he caiUHU aUen lO' give away the inheritance, be- 
cause it is a persc>nal dignity annexed to the posterity, and 
fixetl in the bkHnl/ That was the opinion of thb House. 
The lH^xt authority that is adverted to in this compilation 
is, uiKm ^ the petition of Robert Villiers claiming the dig- 
nity of Viscount Purbeck, upon a motion, that a fine levied 
for surrendering the honour to the King, might be sent for, it 
was resolved in the negative : and, proceeding in debate, the 



* Third Bepari am the DigmHM ef a Pin- ef the Realm, p. 17, where the resolu- 
tion of the House in February, 1640, is cited ; ** That no perwn that hath any ho- 
nour in him, and a peer of this realm, may alien or transfer the honour to any other 
person ;" " and that no peer of this realm can drown or extinguish, (but that it de- 
scend to his descendants,) neither by surrender, grant, fine, nor any other convey- 
ance, to the King." The Bepart then goes on to show, that such was the opinion of 
eminent lawyers before that time. 
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House made an order, declaring their unanimous opinion, 
and resolving and adjudging, that no fine then levied, or at 
any time thereafter to be levied to the king, could bar a title 
of honour, or the right of any person claiming such tide 
under the person who had levied or should levy such fine.' 
The compilation itself, every dictum of which, and the reason- 
ing of which counsel may be justified in considering as good 
law, goes on to raise the conclusion throughout, that a ba- 
rony in fee once estabUshed in an individual ennobled of 
blood, can never be extinguished by any act of that indi- 
vidual. The authorities are aU collected together, and I 
need not, therefore, take up the time of your lordships in 
going fiurther into the detail. In the case of Lord Clifton 
it was the opinion of the judges, * that Gervase CUfton, by 
virtue of a writ of summons and sitting in parliament, was 
a peer and a baron of the realm, and his blood ennobled ; 
and thus the honour descended firom him to his only daugh- 
ter and heir, and successively after several descents to the 
then claimant.' Now it was perfectly true, that in the case 
of Clifton there had been a sitting in parUament under an 
original writ, withm a much more recent period than in the 
present case — ^the only distinction between the two cases is, 
that there had been, up to a more recent time, sittings by 
the descendants of that gendeman : but I apprehend we 
have accounted for there being no sitting up to the time of 
John Talbot, in die reign of King Henry the Sixth. I do 
not apprehend, that this grant in the reign of King Henry 
the Sixth is to be considered as a grant in consequence of 
the claim of writ firom that John Talbot. We know, that in 
the disturbed and unsettled state of the country at that 
period, it is not Ukely that those who had to firame records 
would have quite such regularity of precedent before them, 
as in times of greater quiet; but your lordships will find that 

I 
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that charter, or that grant, confirmed by parliament^ was 
a grant specifically appropriated to the existing state of the 
families at that period, and certainly it was not a grant de 
jure^ because the party to whom it was granted had no title 
' — the claim he had, ended in a claim to the bounty of the 
Crown to fix the title in him, for his mother at that time was 
alive, consequently it might be competent to the Crown to 
make another grant of another inheritance to him, without 
extinguishing or affecting the original title of the barony : 
that would work no prejudice to any person claiming under 
the original barony, because, at all events, whilst any heirs 
of his body were in existence, the ancient barony would be 
represented by that line of issue, to whom the Crown had 
almost habitually granted the title ; still the title would be 
borne by the individual who represented the elder co-heir of 
the original baron. 

I confess that I do not know how to deal with the lan- 
guage of this charter, but I trust your lordships will not say, 
that any language in the terms of the king*s grant upon a 
•concurrent subject, which I consider this to be, can impugn 
or affect a collateral and independent title to the barony. 
The fact, that it is a grant to Warine de lisle, and his heirs 
and assigns, has already been adverted to. Whatever might 
have been done in the laxity upon these subjects at former 
periods, no man would hear it stated, that a title to a seat in 
your lordships* House could be transferred by assignment to 
any individual. It would be radically inconsistent with the 
first principles upon which persons claim that dignity, 
namely, that the blood once ennobled, must continue enno- 
bled in the descendants as long as it could be traced in any 
descendant. I therefore submit that whatever inconsistency 

» 5fenote2, p. 110. 
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is found in this charter, must be attributed, and must be 
confined, to the rights to be derived under the charter itself; 
that your lordships will not travel out of the charter to bind 
a distinct right, not connected with any thing to be derived 
under that charter. We are bound to produce it, to struggle 
with the difficulties, such as they are; but I have yet to 
hear firom the Attorney-General, how he can make out in 
argument, that any difficulty arising upon this charter can 
aflfect the title to claim under the barony. If it would be 
clear, independent of any such charter, the existence of that 
icharter can have no effect upon our claim to this title, 
I am bound to admit we must show a title, independent of 
any thing to be derived from this charter, although we may 
be entitled to refer to it as evidence of the sitting of Warine 
de risle in parliament. In the obscurity of language in 
which these documents are involved, it would be consistent 
with the construction, or conversion rather, of the Latin 
idioms here used, into the English language — that it being 
a grant not to them, because they had been lords of King- 
ston risle ; but being at that time lords of Kingston Tlsle, it 
was a grant coupled with a condition, that that grant should 
exist during so long as they should be lords of Kingston 
risle: with reference to that, I do not know that there would 
be any inconsistency or any thing contradictory to the rules 
of parliament in the Crown granting such a title. It is a 
title coupled with a condition, which will be extinguished 
upon the forfeiture of the condition, namely, that the party 
so ennobled should continue so during the time that he and 
his posterity should be lords of Kingston lisle. It is very 
true, that here is a mistake of the family — one can hardly 
call it a falsehood, because falsehood implies the perversion 
of a fact for some indirect purpose ; here the perversion of 

I 2 
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the fact was not very material, whether Warine de Flslei 
and his ancestors had from time immemorial been lords of the 
manor of Kingston Flsle; for at the period when this charter 
was granted, they were lords of the manor of Kingston Flsle, 
holding inmiediately from the Crown. It appears that the 
family of De Tlsle, in ancient times, had had the manor of 
Kingston Tlsle granted them, to hold in chief of the Crown; 
and this particular manor had generally gone into the younger 
branch — if I may so assmne it — of the family of De Tlsle, 
and had been held by them by services to be performed to 
the lord, who held of the Crown in chief: but some time in 
the reign of Henry the Rfth — the particular period we have 
not been able to trace — this manor had got back again into 
the hands of the Crown, and was holden at the period when 
this charter was granted of the king in chief. 

Lord Redesdale. — It was holden of the king in chief as 
an escheat. 

Mr. Attomey-GeneraL — It is so found. 

Lord Redesdale, — It was held of the king as an escheat. 

Mr. Hart. — l^)ur lordship's intimacy with the whole of 
this subject will puzzle those not so deeply versed in it. 
Upon the mention of that it does not occur to me what would 
be the difference by holding it by escheat of the king. 

Lord RedesdcUe. — All the ancient baronies were held of 
what might be called the demesnes of the Crown, but whatever 
became of escheat to the Crown in any subsequent period, 
a different account was rendered. It was not part of the 
demesnes of the Crown, but it was accounted for as an es- 
cheat, and it might be granted again by the Crown, by any 
tenure the Crown thought fit to attach to it. That could 
not be a barony; there is no pretence for saying that the 
Crown created it as a barony subsequent to the times of 
which we have any clear record. 
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Mr. Hart. — I am aware of that; I was not reasoning to 
that extent; I was only accounting for how naturally such a 
mistake might have crept into the recital of this charter^ not 
attempting to reason it higher. It would be a waste of time 
to attempt to show that this or any other barony depended 
upon the tenure of the land qua seisin of the soil, that subject 
has been so learnedly discussed. 

Lord RedesdcUe. — It is scarcely possible the Crown could 
have made the mistake if they looked into the records, be- 
cause the recital is, that they held it from time beyond me- 
mory, that would go beyond the time of Richard the First, 
and it must have appeared in aU the accounts in the ex- 
chequer that this was held as an escheat, and not as part of 
the ancient demesne of the Crown. 

Mr. Hart. — It still resolves itself into this question, whe- 
ther it was not a very likely mistake for the clerk of the 
Crown to fall into it, and whether we have not instances, 
showing that officers of that kind may fall into inadvertencies. 
It is not very material, whether it is on one side or the other, 
as I was only reasoning it upon the principle of showing that 
this was a very natural mistake, and cannot impeach the 
argument drawn from the fact of Warine de Tlsle sitting, 
and I cannot carry it further. If it works no benefit to the 
petitioner's case, I am content that it should work no pre- 
judice to it. If I am permitted to neutralize it, I would merely 
take up the fact to show that this family, fix>m the period 
when this charter was granted, have uniformly, with a great 
degree of anxiety, kept up, as attached to them, the ancient 
dignity of De Tlsle, as a peerage, not the identical barony, 
but the ancient title of De lisle ; and that, with great sub- 
mission, affords a very strong ground of presmnption, that in 
all times, not only the individuals themselves, but the Crown, 
and those who were the advisers of the Crown upon subjects 
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of this description, felt that there was something like an inhe- 
rent right in the blood of the original Warine de lisle, to 
keep up this title of De Tlsle, to the exclusion of all the 
others, who, not being connected with this blood, might have 
sought for, and asked of, the bounty of the crown, a grant of 
the title eo nomine. 

The pedigree shows that, although the family of De Vlsle 
was almost drowned in the superior dignity of their matri- 
monial connections, and the great names that figure in this 
pedigree, yet that they very carefully reserved, as far as they 
could, as an exclusive benefit belonging to them, the dignity 
and decoration, as I may call it, of this title. Your lordships 
will find that Ambrose Dudley, who died without issue in 
the 3^d of Elizabeth, was created Baron de lisle and Earl 
of Warwick. That creation might concurrently have been 
holden with any other title as it was ; but still, it being in 
limitation to him personally, it was extinguished by his dying 
without issue. After that a collateral descendant of those 
Dudleys, Earls of Warwick and Leicester, upon the extinc- 
tion of their male issue, the first individual who connected 
himself with that family, namely. Sir Henry Sydney having 
issue Sir Robert Sydney, he was created Baron Sydney, 
Viscoimt lisle, and Earl of Leicester : he therefore at that 
period asked for and obtained a concurrent grant of the 
viscountry of lisle and the barony of Sydney. That of 
course descended to his son Robert, afterwards Earl of 
Leicester. He having died, Philip Sydney, who was his 
eldest son, became Viscount lisle and Baron Sydney. 

Your lordships will find that his elder son having died 
without issue, his second son Robert Sydney became Vis- 
count lisle and Baron Sydney, and then his descendant 
Philip Sydney became Earl of Leicester, Viscount lisle, and 
Baron Sydney, under the creation of that barony. It then 
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travelled down in this way to Joscelyn, who died without 
issue male^ and then all the lineal descendants in the male 
line had failed. Sir John Sidney represents all those persona 
who have successively, under this grant of the Crown, borne 
the title of Viscount and Baron Tlsle. I therefore hope that 
this case is not to be assimilated to one, where parties, who 
might have had a claim to enter this House, have abstained 
from enforcing that claim, till the lapse of time may have 
produced such obscurity upon the subject of their claims, 
that you had great difficulty in dealing with it: but I trust I 
have established a distinction between this case and one of 
the ordinary mass of individuals, whose ancestors, or alleged 
ancestors, may have been summoned to parliament at a very 
remote period, and from the time they have been so sum-, 
moned, have been content to remain in the rank of com- 
moners, without asserting a title to enter this House. The 
distinction between families of one description and the other 
would be very marked ; and although I cannot but be pressed 
with the inconvenience put to me, of permitting a claim to be. 
sustained after such a length of time, where there has been 
no sitting under the alleged title, yet taking that to be the 
fixed general rule to be established, no general rule for the 
purposes of justice here or elsewhere can be so inflexible as 
not to yield to circumstances of distinction, fairly established 
and pointed out as raising a distinction ^ Now, in this case, 

1 It is submitted, that this idea of " convenience" and of the rules of justice 
" yielding to circumstances/' is at once novel and dangerous ; and it is difficult 
to conceive it possible that a Committee of tlie House of Peers could be influenced 
in its judgment by any other feelings than those of strict and impartial justice, 
according to former decisions of that House, and according to the constant practice 
of former ages. Illustrious as Sir John Sidney's descent undoubt^Iy is, and un- 
parelleled as are his claims to a title of peerage in consequence of that descent, these . 
were points with which the House had nothing whatever to do, excepting as his 
descent proved him to be eldest co-heir of Warine de Tlsle summoned to parlia- 
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if it were possible^ by way of pedigree, to account for the cir- 
cumstance of this ancient barony not having been called into 
action as an ancient barony in fee, the pedigree and other 
circumstances throughout afford a su£Scient reason." 

[Mr. Hart then corrected his statements relative to 
the Earl of Warwick having succeeded his brother the 
Earl of Leicester, and some other errors into which he had 
ftllen ^. He repeated his former argument on the meaning 
of the inscription on the monument of Lady Leveson^, and 
commented on the fact of the ancestors of the petitioner hav- 
ing always exercised the patronage of the hospital founded 
by the Earl of Leicester, at Warwick, as evidence that they 
were his heirs; and concluded by expressing his hopes that 
the petitioner had established his claim.] 

Mr. Shadwell. — My lords, I am also of counsel for the 
claimant, and it is material to call your lordships* attention to 
the circumstance, that we prove by our evidence, that 
Gerard de lisle had summons once to parliament : in addi- 
tion to that, we prove he died in the S4«th of Edward III., 
and there was no intermediate parliament. We then prove 
that Warine de Tlsle had summons six times to parliament 
in the 43d, 44th, 46th, and 47th, and twice in the 49th year 
of Edward III. 

Lord RedesdiUe. — Do you account for his not being suln- 
moned after the death of his father. 

Mr. Shadwell. — We have no distinct fact to account for 
it: it must be left therefore to conjecture ; we also prove that 



ment from the 4drd Edw. III. to the 5tb Ric. II. If that fact entitled him to 
be adjudged the co-heir of the barony lo created, it would have entitled any other 
person who wai the heir of a penon summoned at that period, to a similar decision, 
whatever might have been the station of those intermediate ancestors through whom 
he claimed. 

* See note, page 91. * See note, page 90. 
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Warine de Flsle was summoned eight times ^ to parlia- 
ment. 

[Mr. Shadwell then repeated the facts as they appeared 
in evidence ; and^ alluding to the entry of the Rolls relating 
to the Parliament on the morrow of St. Joha Port Latin, 
Wednesday, 7th May, 5th Richard II., he observed: — ] 

" Your lordships will observe, that here there b an express 
mention that many of the lords and prelates who had been 
summoned had not attended, and assigning that as a reason 
why the parliament should be further adjourned. Then 
you have had the Roll preceding, distinctly taking notice 
that on the Thursday there were present the prelates, duke, 
earls, barons, and others who had the said summons. I 
am quite persuaded, that it might be true, that out of the 
number of tiiose persons summoned, some did not attend. 
It may be so, but when you recollect that here you have a 
paiiiamentary declaration upon the Roll, stating all did 
attend, you are boimd to take that as a fact notwithstanding 
it might be possible it was not strictly true. You are to take 
it, that the duke, earls, and barons who were summoned did 
attend ; we have a parliamentary declaration, that all who 
were then summoned did attend. In many of the Rolls 
about the same period it is stated that some of them did not 
attend, and that some came armed ; they were not at all 
times in that peaceful state which suited the assembling of a 
legislative body. Here the duke is named by name the 
uncle of the king, he is named as a person summoned ; the 
record must be taken to be correct as to that ; and why 
should you not take the record to be true as to the earls 
and barons who are said to assemble on the Thursday, 



* After the accession of Richard the Second, and six timet during the reign of 
Edward the Third. 
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when it is before said a part of them assembled. I therefore 
submit, we have by this Roll as precise evidence of the 
attendance of De Tlsle as in the Botetourt Peerage by that 
record, which stated that the ancestor of that family was 
among the triers of petitions of that day ; it was a matter 
that subjected the parties to pains and penalties, provided 
they were simunoned and did not attend. The very Roll I 
have read, shows that there was a peril which did hang over 
the heads of those who were summoned, and did not attend. 
In addition to that, your lordships are aware of the remark- 
able proceeding as to the Bishop of Winchester, in 4th In- 
stitute, 17,.where he was proceeded against for not attending 
to the writ of summons ^ ; the bishop pleaded to the jurisdic- 
tion, and the plea was held good ; but these are the proceed- 
ings, showing it was considered a penal thing for a party to 
be summoned and not attend. In addition to that, there is 
the case of Lord Stourton, and Lord Mordaunt, stated in 
Noy, in p. 102 : this is the whole of the Report : — " The 
Lords Stourton and Mordaunt. They were brought to the 
bar now being held for a contempt to the king for not coming 
to parliament by prorogation the 5th November, when the 
gunpowder treason was intended; and it was greatly sus- 



I The bishop was summoned to attend a parliament at New Sarum, on Sunday 
next after tlie feast of St. .Michael following, t. e. 2nd October 1328, by writ 
tested 28th August, 2nd £dw. III. 1328 ; and by writ tested at Walyngford, 
11th November, in that year, the Sheriff of Southampton was commanded to have 
the said bishop before the king, in whatever part of England His Majesty might 
happen to be, in the octaves of St. Hilary, '' ad respondend' nobis quare cum in 
parliamento nostro apud Novum Sarum nuper tento p* nos inhibitum fuisset ne quis 
ad idem Parliamentu' sum' abinde recederet sine licentia n'ra ; idem ep*us durante 
Parliamento p'd'c'o absq' licentia n*ra ab eodem recessit in nostri contemptum et contra 
inhibic'oem n'ram." Appendix to the First Peerage Report, p. 389. The proceedings 
in this case are given at length in the 4th Institute, p. 15. The bishop appeared 
in person, and pleaded that the charge came within the cognizance of parliament, 
which was allowed. See Year Books, 3 £dw. HI. 19, 32. 
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pected that they knew of the plot, because they were PapistSi 
and their excuses were frivolous, and Stourton was fined to 
6,000 marks, and Mordaunt to 1,000 marks ^** So that there 



^ This case is more fiiUy reported by Moore, 778. It appears that the cases of 
the Earl of Cornwall and others, 4 Hen. III., who, for quitting parliament withoat 
license, had their lands seized ; the statute 25th £dw. III. '* que p' non vener lour 
terres ne serront seisies mes une fine impose p' le contempt ;** and the statute 
6 Hen. VIII. by which " burgesses q'ux ne veignour ou recedront serront fine pur le 
contempt," were cited. Of the proceedings against the Earl of Cornwall the Fcederd 
does not present any notice. The only statute of the 25th Edw. III. which relates 
to fines is cap. 6, by which it is enacted, that the temporalities of bishops shall not be 
seised for contempt, " but that all justices who may pronounce judgment against 
them, shall receive, for the contempt so judged, a reasonable fine." The statute 
25 Hen. VIII. cap. 16, relates exclusively to " knights of shires, citizens for 
cities, burgesses for boroughs, and barons of the Cinque Ports, and forbids them to 
depart from the parliament to which they may be elected, until it be finished, 
upon pain of forfeiting all their vyages, unless they have license of the Speaker 
and Commons. See also notes, pp. 63, 64. 

Some important entries on this subject on the Lordi Journals, escaped the atten- 
tion of the Committee. On the 20th December, 7th Hen. VIII., their lordships de- 
termined that any peer who did not attend should pay ten pounds, vol. i. p. 56. 
When the lords agreed to subscribe for the relief of poor soldiers in the 35th Eliz., 
they determined that such peers as had not been present during the whole Session 
should pay twice as much as the others, vol. ii. p. 187. In the 4th Jac. it seems 
that it was the custom for such lords as came in after prayers, to pay to the Poor 
Man's box, an earl 2i, and a baron Is., for each omission ; but on the 26th March 
in that year, their lordships ordered that those peers who did not come at all, or send 
a proper excuse, should for every default pay double what those did who came after 
prayers. Ibid. p. 401, which order was repeated in the 12th Jac. Ibid, p. 699. 
On the 19th April, 8 Jac. I. 1610, the following entry appears on the Journals. 
" The Lord Chancellor declared from the king that His Majesty hath taken notice 
of the slender appearance here in the house yesterday, and that he taketh it in ill 
part that his service in that behalf is so much neglected. Then his lordship took 
occasion out of the words of the writ directed to every earl and baron to show the 
great charge and commandment of attendance contained therein, and gravely 
pointed at the greatness of the contempt, which, by infiinging thereof, is committed. 
Lastly, be touched the heavy punishment which for such contempts, hath been 
heretofore, and by justice may be inflicted upon ofifendeis in this kind. He con- 
cluded with a grave exhortation to the lords, that except in case of sickness or 
other necessity, they could not be absent from the House ; affirming withal, that in 
such cases as aforesaid the excuse of any peer, a member of this House, is to be 
admitted. The absence of divers earls, bishops and barons, excused particularly 
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is the fact of an actual fine imposed upon the lords because 
they were summoned to parliament and did not attend. 

Mr. Attomet/'GeneraL — ^Where was that proceeding ? 

Mr. ShaehoeU. — In the Star Chamber. In addition to 
that, your lordships will allow me to call your attention to 
the First Report of the Committee of this House upon the 
Dignity of a Peer, in page 54. 

[Mr. Shadwell then read the statute, 5 Ric. 11., which has 
been before noticed ^, to enforce attendance in parliament.] 

" The Report goes on to state, * this statute (as it appears 
both in the Parliament RoU, and as transcribed on the 
Statute RoU) referring to ancient usage, it would be impor- 
tant to discover, if possible, what that usage was ; of this 
however the Committee has foimd no distinct evidence be- 
yond what has been already, and is after stated.' 

*' Whatever effect that statute may or may not be supposed 
to have as an act of parliament, it is certainly evidence that 
there had been a usage prevailing before the Sth of Richard 
the Second, by which persons, who were summoned to par- 
liament, were bound to come; and were Uable to be amerced 
and otherwise punished, according to what had of old time 
been used before in the kingdom. 

There is a manuscript in the British Museum, among the 
Harleian Collection, in which there is a Est of fines imposed 
on peers for their non-attendance in parliament, and those 
fines are specified in the Rolls of Parliament. In the 31st 



by leveral loids for sickness and necessary business : and for some it was alleged that 
they had leave of absence from His Majesty." Ibid, p. 579. The Roll of the 
members entered on the proceedings of that day, consisted of twenty three bishops, 
twenty-three earls, three viscounts, and forty-seven barons ; and on the preceding 
day, when the paucity of attendance excited the displeasure of the king, twelve 
bishops, six earls, and fourteen barons were present, just one third of the whole 
Dumber. 

' See note, page 63. 
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and 3Snd of Henry the Sixth, No. 46^ there is a record of a 
fine imposed on several peers for absence without leave, 
each being amerced according to his degree^. Then, when 
we have this species of evidence, with a record of the usage, 
and the fact of a list of fines, and the circumstance of fines 
actually imposed in the time of Henry the Sixth and James 
the First, this conclusion is inevitable, that those who were 
summoned to parliament, were by law bound to come; 
and, therefore, supposing we had not the actual evidence 
which I have stated firom the Parliament Roll of the 5th of 
Richard the Second, that Warine de I'lsle did attend, 
the strong presumption, grounded upon the circumstance 
that it was his duty to come, and that there was a fine that 
might be imposed in case he did not come, would lead us to 
beUeve that he did come. There is also a passage in Mr. 
Cruise's book upon Dignities, stating, that a person, on ac- 
count of his infirmities, was excused from attendance in 
parliament' : therefore I say, if it was to be considered only 
upon the ground of the obligation of law, the presumption is 
warranted, that every party who was summoned did attend. 
There is another circumstance as applicable to the family 
of De risle : it appears, from what is stated by Dugdale, 
that this family was a family in some favour with Edward 
the Third, and Richard the Second ; and, therefore, it is 
reasonable to presume, as they always enjoyed the sunshine 
of royal favour, that whenever the monarch summoned them, 
they would very readily come to his parliament. Dugdale 
says, in the 33rd of Edward the Third, he was in the 
wars of France with the king, and continued with him after 
the peace of Bretagne : then, he says, Warine de I'lsle, who 
was summoned in the 43rd Edward the Third, was made 

' See note, page 63. ' See note, ptge 64, for many instanctt of the kind. 
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governor of Portsmouth in the 1st of Richard the Second, 
and assisted at the king*s coronation. I mention these cir- 
cumstances, though they are not strictly speaking evidence, 
but it is an historical statement which we must receive — 
because we have no better evidence. It is a representation 
that the father and son were persons enjoying the favour of 
the king, and, therefore, the reasonable presumption is, that 
when they were summoned, they would attend the parlia- 
ment to advise and assist the monarch. I should conceive — 
unless there can be some evidence brought against this spe- 
cies of case — we do make out the fact, that Warine de Flsle 
did actually sit in parliament. Now if Warine de Tlsle did 
actually sit in parliament, I apprehend it must be concluded, 
that that carried a barony in fee. I need not detain you, by 
repeating what is stated by Lord Coke in different parts of 
the Institutes, and in Lord Abergavenny's case, and in other 
books; but I conceive that that Report which your Lord- 
ships* Committee has published, must be considered the 
greatest authority upon the subject, as having collected to- 
gether and condensed the law; and, therefore, where I find 
a proposition distinctly stated in this Report, founded not in 
conjecture, but upon cases adjudged, I must conceive that 
proposition is a legal one and true. Your lordships will find 
— speaking of the judgment given by Lord Chief Justice 
Bramstone — which is stated in this manner : — ^ that the title to 
any barony must be by record, so that whosoever shall make 
a title to a barony must resort to the record, and begin his 
title there ; and so must make himself heir to the first person 
ennobled by that record, which the sister cannot do, not- 
withstanding the possession of her brother ; for she is not 
heir to the first ancestor, but the brother of the half blood.' 
It is evident from the language thus attributed to the Lord 
Chief Justice Bramstone, that he conceived, if his words 
are truly reported, that a barony then existing must have 
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commenced by some mode of creation, ennobling the person 
so made baron, and that the creation must be proved by 
some record of the fact of creation. That might be by a 
patent of creation, or by a writ of summons to parliament, 
issuing by the grace or favour of the Crown, and sitting 
thereupon in parliament, which now has been deemed to 
create an hereditary right ; or by a succession of vrrits, from 
which a prior creation, either by patent or by writ, might be 
inferred : and I point out the latter part of the sentence to 
your lordships' attention, because it cannot have failed to 
have struck you, that we have in this case a succession of 
writs of a double kind — a writ of summons to the father, and 
repeated vrrits to the son — and a simimons to the father in 
one king, and a summons to the son in the reign of that 
king, and that king's successor; so that there is a strong 
inference arising from the succession of writs, that the party 
siunmoned did sit. 

I am aware that in that Report notice is taken of the 
hct, that there appears to have been some fluctuation in 
the opinion of lawyers as to what should be the effect of a 
summons to and sitting in parUament; and in page 239 
of this same Report, it is said, that ' the result of the 
information to be derived from the two collections last 
suggested, will probably be to show, that during, and per- 
haps before, the reign of Edward the First, tenure by barony 
was not considered as authorizing any layman to demand as 
a right, a writ of summons to parliament ; and that before 
the reign of Richard the Second, a writ of summons to par- 
liament, and sitting in parliament, under such writ, were not 
considered as giving an hereditary right to the descendants 
of the persons so summoned ; and that probably this rule of 
law, as it may now be considered to be, was not adopted till 
long after the reign of Richard the Second.' There is every 
reason to suppose that that conclusion stated in this report 
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is correct^; but taking it to be correct^ die question is, what 
is now considered the law of this day ; because your lord- 
ships are well aware that upon many points there has been 
a fluctuation of opinion, that cases have been decided 
both ways^y and on an appeal to the highest tribunal, that 
tribunal has decided what the law is, not by enactment, but 
by a declaratory decision, and it must be taken that the law 
always was that which it has been finally declared to be ; 
and I conceive that the fact that there was some variety of 
opinion upon this point, does not affect the law, provided the 
highest authorities of the kingdom consider the law to be — 
that a writ of summons and sitting upon it did create a barony 
in fee. 

Lord Redesdale, — It certainly is now the law that a peer- 
age cannot be surrendered to the Crown, but unquestionably 
peerages were surrendered to the Crown as recently as the 
time of Henry the Eighth. 

Mr. ShadweU. — All we can say is, that those were illegal 
acts, and if one wanted to refer to a period where things 
were done with the greatest regard to settled rules, it would 
not be to the time of Henry the Eighth. 

Mr. Attorney General. — Till the time of Henry the 
Eighth. 

Lord Redesdale. — Viscoimt Purbeck's case was one of 
them. 

Mr. ShadweU. — I have that case in my hand. It appears 
'upon a motion that a fine levied for surrendering the 
honour to the king might be sent for, it was resolved in the 

> Reasons have been given in a former note against the correctness of this con- 
dutton. See notes, pages 101 — 108. 

* So far from there being any thing which can be called a decision, in which the 
principle has been denied that a writ of summons and a sitting under such writ 
created an hereditary barony, it has been recognised by at least twenty judg- 
ments of the House. J6id. 
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negativei and proceeding in the debate, the House made ah 
order I declaring their unanimous opinion, and resolvuig and 
adjudging that no fine then levied, or at any time thereaflter 
to be levied, to the king, could bar a title of honour on the 
right of any person claiming such title under the person who 
had levied or should levy such fine.* Therefore, though 
there might in early times be a departure firom the law and 
legal principles, yet I apprehend we must now consider if the 
matter had been properly discussed, and there had been no 
overwhelming interference of any power in those days, th^ir 
ancestors would have had in fact ]\o right to do what they 
did ; but in those early times things were done in a manner 
not altogether consistent with the strictest regard to justice. 

With respect to this matter, I should take notice, that 
there is very great reason for allowing a succession of writs 
of summonses to be of themselves in a great degree evidence 
of actual sitting, because there were in the early times no 
journals kept in this House, by means of which the sitting 
could actually be proved. 

There is a passage in the Year Books, which is shortly 
alluded to in the First Report of your Lordships* Commit- 
tees, page 395. I have copied the passage from the Year 
Book as it stands at length: it was in Hilary Term, the 
25th Henry the Sixth. * In the King's Bench, a person 
summoned on a grand jury in attaint, and one of the grand 
jury challenged himself, inasmuch as his ancestors appeared 
to be baronets.* That is the word in the report. 

Lord Redesdale, — It means barons. 

Mr.Shadwell. — No doubt of it, * and lords of parlia- 
ment; and that they had their place in the same House of 
ParUament; and this matter was found by six of the jurors 
appointed triers for that purpose; and he therefore prayed 
allowance of his challenge. But Fortescue, the Chief Jus- 
tice, says, we cannot allow that without a writ testifying it, 
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for we ought to be assured by matter of record of your 
challengei or otherwise we cannot allow it^ to which all the 
court agreed^ therefore he was drawn for another caused' 
That b an authority to show that the writ of summons 
itself would prove the fact of the sitting in parliament, be- 
cause there was nothing else whatever to prove the sitting 
in parliament than the writ of summons, because your lord- 
ships know it was only rarely that any notice was taken in 

' The original is in these words : — " En attaint en bant le Roy le grand jury app'ust, 
et an del grand' jury chall' luy m', entant q' son anc' ussent e'e BarronetsetS'niors 
de Parliam't, et q'ils ont eu lour place en m' le meas* del parliam't. £t cest 
matt' fuit trove p' vj triors de m' le jury : purq' il pria aUowance de c' chair, et q' 
il purr' aller a Dieu/' &c. — Fortesctie. ** Nous ne poim' c' allower sans b*re testifiant 
c' car no' devons estre asserte p* matter de recovd de v're chall', ou autr'm't ne 
poim' c' allower. Ad quod tota curia concess. Et puis il fuit trait pur autr' 
cause/' &c. Selden, in his TUUt of Honour, p. 608, considers the word baronet in 
this entry a mistake for banneret. In the 2nd Edw. III. John de Wolverton peti- 
tioned, stating that he held of the king in chief by barony, in consequence of which 
be ought not to senre on juries and assizes, but notwithstanding which he had been 
put on a jury. He therefore prayed a writ to the judges that he might be released, 
to that it might not prejudice him and the other " Grantz" of the land who also held 
by barony. The treasurer and barons of the exchequer were thereupon ordered to certify 
to the chancellor whether he held by entire barony.— Rot. Pari. yoI. ii. pp. 19, 20. 
The ancestors of this John de Wolverton were barons by tenure, but no person of 
that name was ever sunmiooed to parliament : this record tends therefore to establish 
the fact so often and so successfully pressed in the Reports of the Lords' Committees on 
ike Dignity tf a Peer of the Realm, that after the 2drd Edw. I., persons who held lands 
by barony and in chief of the Crown, were not intitled ex debito justitite, in conse- 
quence of such tenure, to a writ of summons to parliament, though they appear to 
have ranked among the " Grantz " of the country. A similar case in the 48th 
Edw. III. is thus reported : " Rauf Everden Chivaler, port briefe de Chaunc', et 
auzi briefe de Privi Seale as justic', rehers' que il fuit baron, commaundant que ilz 
lui duissent discharger de serement in Jus' d* Ass' ou recogn' que cunque pour ceo 
que les Barons ne duissent pas jurrer en nul enquest ne recognic' sauns lour volunte 
par que &c. Belknap opposa s'il tieot par baronie, et s'il et ces aunc' aver' tenus 
de tout temps par baron, et s'il aver' tout ceo temps venus a ParUment come baron 
dwst vener ; et il dit, que il tient par certein partie d'un baron, et que il et ces 
aunc' avoient tenus issunt tout temps, &c. Et puis par bon avyse il fuit discharge 
tout oustrement et sic vide." Year Books, m. 48 E. 3. 30 b. No person of the 
name of Everden was ever summoned to parliament as a baron ; and this case cor- 
roborates the opinion that such summons was not the necessary consequence of 
holding lands by barony in the fourteenth century. 
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early times of any party who had actually been once sum- 
moned by writ| performing his functions as a peer of par- 
liament. But Fortescue says, I object to the finding; pro- 
duce your writ| testifying that you were siunmonedi because 
there is no indorsement upon the writ that the party did 
actually appear ; and therefore it must be a conclusion in the 
mind of Lord Chief Justice Fortescue that the production 
of the writ proved the fact of the sitting. 

Lord Redesdale. — It would prove it sufficiently to exclude 
him from serving as a juror, and the writ being issued, he 
would have a right to his writ of protection. 

Mr. ShadwelL — I imderstand he did not say that he him- 
self was the person — the party there did not claim to be 
exempt because he had been summoned, but because his 
ancestors had been. I admit that what your lordship says, 
would have been most poignant and pressing in the case, 
provided the party had said he was sununoned ; but he says 
my ancestors have been summoned, and therefore it must be 
taken they were peers. Now the question is, what is proof 
of the fact that they were peers : — the result of the opinion 
of Lord Chief Justice Fortescue is that they were summoned. 

Lord Redesdale. — It would prove that he thought that a 
writ of summons to parliament, at that time, did not give a 
right to sit to the heir^ 

Mr. Shadwell. — I do not pretend to dive into the breast 
of Lord Chief Justice Fortescue further than I have stated. 

Lord Redesdale. — It is a very loose case. 

Mr. Shadwell. — It shows what his opinion was at that time 
upon that point ; — I should say we have quite sufficient to 
show the fact that there actually was a sitting in consequence 
of a summons. There are certainly some other points it is 
material to deal with in this case : one of your lordships made 
an observation this day, that in the case which has been 

' It is difficult to undentand how such an inference cm be drawn from that case. 

Kg 
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printed for the claimant, there is a great variety of matter of 
an historical kind which is not quite correct, and which ought 
not to be considered as part of the case on which the claim 
is founded. I believe those who drew this case did not mean 
to state that preliminary matter as part of the circumstances 
to be offered in proof, upon which the claim should be 
founded ; but being in possession of some remarkable facts 
regarding the family of De Flsle, it was thought right, as a 
sort of emblazonment and illumination of the case, to head 
the story of this illustrious ianuly with the earliest account 
that coidd be given : and it is stated in page 2 of the Case, 
which seems to remove every sort of objection to the state- 
ment, that 'it has been deemed right to lay before your 
lordships this account of the origin of the fiEumly in which 
the dignity now in question commenced, although it refers to 
persons and transactions not within the immediate range of 
the matters proposed to be proved, therefore we state that 
we consider this to be rather ornamental than absolutely 
necessary.' 

Lord Redetdale. — You have proved that Warine de Tlsle 
was the son of Gerard : whereas, on the contrary, you make 
him to be the son of Warine ; and you make Warine the 
yoimger brother of Robert de lisle, who claimed to be the 
heir of Margaret de Ripariis ; you will find, if you advert to 
the dates, that he could not possibly be the younger brother 
of that Robert de lisle. 

Mr. Shadwell. — I am aware of that, my lord. 

Lord Redesdale. — He was of the family of De lisle, 
because it appears that Robert de lisle held the estates 
of Margaret de Ripariis, consequently he held them as 
a descendant of Warine de lisle; probably he was a 
younger branch of that family : the practice then was to 
provide for the younger branches of the family, and make 
|t Available out of tlie estate of the elder. I do not mean to 
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say that your pedigree is incorrect; although it is extremely 
probable that Warine de lisle was descended from Warine 
Fitz-Gerald. 

Mr, ShadwelL — In the Third Report, page 26, as con- 
nected with the question of sitting, your lordships, in Ralph 
Frescheville's case, state, ^ although it does not appear that 
Ralph Frescheville, summoned to parliament in the 25th of 
Edward the First, did actually sit in parliament, the contrary 
does not appear ; and it woidd be difficult to show actual 
sitting in parliament of many persons summoned before the 
journals of the House were regularly kept ; except, as the 
names of particular peers may have been inserted in the 
parliament Rolls for particular purposes,' I call attention tq 
that circumstance, because it goes to show that the succes- 
sion of writs does afford evidence that parties did actually 
sit, and that it was impossible always to prove the actual 
sitting by the records. 

[Mr. ShadweU then explained why there had been no per- 
son summoned to parliament after the death of Warine de 
risle in the 5th Ric. II., in nearly the same words as Mr. 
Hart had done, and pointed out that in the line of the eldest 
co-heir there had always been a high title of peerage, so that 
there was no reason why they should have claimed this 
barony.] ^ 

Now I should conceive that we have in this case established 
at least as strong a claim to the favour of the Crown and the 
approbation of your lordships* committee to this peerage of 
De risle as there was in the Botetourt case ; and it may be 
recollected that in that case the summonses commenced with 
the time of Edward the First and were carried down to 
Richard the Second, and it was upon the sitting in the time 
of Richard the Second — upon the very actual sitting in 
Richard the Second — that the peerage was held to rest; and 
it was in consequence of there being actual proof of sitting, 
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by the discovery of some important Roll^ that that peerage 
was granted to Lord Botetourt^. 

Observations have been made by Mr. Hart upon the 
patent of Henry the Sixth. It does not appear to me that I 
can add any thing to what he has said— it only shows that 
there was a title granted, and it shows there was a wrong 
reason assigned for the title ; but it certainly is a material 
document in one respect, so far as it avers and takes notice 
of the fact that the parties actually sat in parliament and had 
pre-eminence in parliament, pointing out the acknowledged 
dignity of the family. 

Lord Redesdale. — The patent would be evidence of a time 
beyond memory. 

Mr. ShadwelL — We cannot look upon the patent as 
testifying any thing fairly beyond that as to what is stated 
of the manor of Kingston Tlsle. In the Third Report, 
there is a very elaborate discussion upon this very title 
of De risle, and it certainly does form one of the most 
extraordinary features in the history of the nobility of the 
country ; and in that Report, we, on the part of the claim- 
ant, have found that which woidd have saved us a great 
deal of trouble, because the Report states the fact of Ge- 
rard having been summoned, and the fact of Warine having 
been summoned, and the fact of there being no parliament 
in the 3^d and 33rd Edward the Third, and no summons 
as to Warine de Tlsle ; and in page 195, it is stated * that 
Gerard de I'lsle died in the 34th of Edward the Thu-d, 
his son, Warine de Tlsle was not summoned immediately 
after his death, or until the 43rd of Edward the Third ; 
from which tiitte he seems to have been regularly sum- 



' The only proof of sitting received in the Botetourt case, was that of the 50th 
£dw. III., when John de Botetourt, the second baron, was one of the mainpernors 
of Lord Latimer, Rot, Pari, yol. ii. p. 326. The proceedings in the Committee of 
Prhrikges relative to the proof of sittings in that claim will be noticed hereafter. 
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moned as long as he lived.' The Report goes on to inves« 
tigate very accurately the circumstances connected with the 
Manor of Kingston Tlsle ; and it does sufficiently appeari 
from what is stated, that that manor could not be a manor 
held of the Crown in such a sense as that any persons could 
be held to be Lords de lisle by virtue of the Manor of 
Kingston Flsle ; and it struck me very forcibly that it was 
absolutely impossible it should be so, because the title we are 
seeking is a title whose meaning is developed by the Latin 
expression '^ De Insula ;*' it was a title borrowed from the 
Isle of Wight, and therefore could never be borrowed from 
Kingston in Berks. 

Lord Redesdale. — Not the Isle of Wight, because there 
is the name of the De Flsles of Rougemont 

Mr. ShadweU, — There seems to have been a gradual de- 
parture from accuracy of writing to an error, but that the 
title is '^ De Insula/' I take it, appears from the dociunents 
before your lordships ; therefore, it could hardly be said to 
exist in the county of Berks. The Manor of Kingston lisle 
is totally distinct from Dc Insula that originally gave the 
title. 

Lord Redesdale. — The addition of Kingston appears to 
be quite a modem addition. 

Mr. ShadweU. — Quite so; and one sees how strangely.it 
was fabricated. It was first ^^ De Insula," and then *^ De 
risle," so that the parties have gradually forgotten what was 
the real origin of the title, and finding the name of I'lsle 
associated with the Manor of Kingston or Chingestun, it 
appears that there they gave out the description of a manor 
by the name of Kingston Flsle ; and therefore we cannot but 
see that the parties who did enjoy titles in those days cared 
very little about the truth of the fact, provided they coidd 
gratify their vanity as to their possession. 

One of your lordships threw out an observation how far 
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it might be considered that the creation of a new title by pa- 
tent could affect a title in abeyance ; and it certainly strikes 
one at first as a proposition of very great weight, namely, 
that when a title was in abeyance the acceptance of a new 
title might have that effect. It was with reference to the 
circumstance I have pointed out, that the original title was 
die title "De Insula," and that the other was a different title: 
but assuming that the title granted by the patent was the 
same as that which was described as *' De Insula," I should 
call your attention to what has been decided. In the Third 
Report, page 24, the case of Lord de la Warr is noticed, 
which was determined by the House in the 39th of Eliza- 
beth, and reported by Sir Edward Coke; and may also 
have been considered as having given sanction to the opi- 
nion in the case of Lord Clifton. Having statea, in page 
20, that the question in the case of Lord de la Warr was 
a question of precedency on a petition of Thomas, styling 
himself Thomas la Warr, Chevalier, Lord la Warr to the 
queen, then the facts of the case are stated ; and the ques- 
tion was really in that case, whether the acceptance of a 
new creation had disabled the party, who subsequently 
elaimed, from taking the original title; and it appeared that 
* the matter was referred by Queen Elizabeth to the House, 
and by the House to a Committee, who called to their as- 
sistance the two chief justices and other judges. To the 
claim of Lord de la Warr two objections were made, first, 
that the disability of his father prevented descent to him of 
the honour of his great grandfather; and, secondly, that his 
father had accepted a new creation firom the queen, which 
new dignity had descended to the petitioner, which he could 
not waive. It was resolved by the judges that the disability 
created by act of parliament was personal and temporary, 
operating against William, the father of the petitioner, during 
his life only, and that his heir, after his death, might claim 
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as heir to him or any of his ancestors, and that the accept-r 
ance of the new creation could not injure the petitioner, 
so that on the death of William, the old and new dignities 
descended together to the petitioner, and the old should be 
preferred.' Now in this case, the old title has been in a 
state of abeyance, consequently the acceptance of a new 
title could not have the effect of destroying a subsisting 
old title in a state of abeyance. Mr. Cruise, in his book, 
at page 115, takes notice of the barony of Willoughby de 
Broke. ' It was resolved by the House of Lords that 
the grant of a new barony of Willoughby de Broke to Sir 
Fulk Greville and the heirs male of his body, by letters 
patent, he being then in possession of the ancient barony 
of Willoughby de Broke, which had been. created by writ, 
did not destroy such ancient barony, but the same con- 
tinued and descended to his sister and sole heir, and from 
her to Sir Richard Vemey, who was seated in the House 
of Lords according to the date of the ancient barony;* 
and Mr. Cruise, in the same book, quotes a passage from 
the Second Institute, 594, in which Lord Coke says, * that 
the greater dignity doth never drown the lesser dignity, but 
doth stand together in one person ; and, therefore, if a knight 
be created a baron, yet he remaineth a knight still; and if 
the baron be created an earl, yet the dignity of a baron re- 
maineth, ei sic de ceteris^* and therefore I conceive here is 
abundant authority to show that the circumstance, that there 
were at different times grants made by patent of titles, 
equal to, and greater, than the title of Baron de Tlsle, which 
was acquired by writ and sitting, will not have the effect of 
destroying a title so created, which was then in abeyance. 

In cases of this sort, it is of much more importance to 
have positive authority, than that the matfilr should rest upon 
the weakness and vagueness of general argument; and I con- 
ceive that these two cases must be taken as concluding that 
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part of the case^ and that your lordships cannoti after what 
has taken place in this House, upon these matters, referred 
by the House to their Committee, say that this patent de- 
stroyed the title that existed previously, by means of the 
writ and the sitting^ 

It appears to me that there is but one other point that 
can be considered as a matter prima facte creating any 
doubt, and I should not have noticed that point, but from 
the circumstance that the Attorney-General, in his Report, 
has noticed it himself, namely, the circumstance of what effect 
was produced by the attainder of the Duke of Northumber- 
land, who was one of the co-heirs. I should say, as to that 
point, whatever difficulty might have been created by such a 
circumstance, it is in effect concluded, because independently 
of that which took place in the case of the barony of Beau- 
mont^, which is stated at length by Mr. Cruise at page 214, 
who gives the judgment of Lord Chief Justice Eyre, of 
which the manuscript was given by the late Sir Thomas 
Plumer to Mr. Cruise, and he gives his opinion decidedly, 
that notwithstanding the circumstance that one of the co- 
heirs was attainted, yet there being other co-heirs, it could 
not have the effect of preventing the operation of the de- 
scendible quality of die title so in abeyance. The judgment 
is stated at length in that book, but it would be of very Uttle 
value to read it, because the same point happens to have 
been considered by your lordships* Committee. The con- 
clusion of the Committee is stated in the Third Report, 
page ^1, a conclusion the more valuable, because it is 
a conclusion respecting the case itself. Your lordships have 
stated the proposition of law as to the very identical circum- 
stance, namely, the attainder of John Dudley, Duke of 

1 See note 1, p. 80. 

' See note, pp. 93, 94, where it is conteDded that the Beaumont case justifies 
the immediately opposite inference. 
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Northumberland ; and in p. ^1, after having detailed it with 
great accuracy, which is the character of the whole of this 
Report, your lordships say, ' this attainder could not afiect 
the dignity of Baron de Tlsle, as that dignity was never 
▼ested in John Dudley^' Here we have the authority of 
your lordships* Committee upon a statement of all the cir- 
cumstances of the case now at your bar, a conclusion ex- 
pressed without the least doubt, and therefore I conceive 
that that point, though it was a point perfectly right for the 
late Attorney-General to make, must be taken to have been 
decided with us, consistently with your lordships' Report ; 
therefore it appears to me, as we have proved our pedigree 
beyond the shadow of doubt, so we have proved the fact 
that the claimant is the heir-general of Margaret, who was 
the eldest daughter of Elizabeth, the wife of the Earl of 
Warwick, and who was the heiress at law of Warine de 
risle ; and that upon the whole we have made out such a 
case as would call upon your lordships' House to report for 
die present claimant. 

Lord Redesdale, — You do not claim the barony of Tyes* ? 

Mr. Shadwell. — If your lordships should encourage him 
by giving him this peerage, he may claim that. 

Lord Redesdale, — You have represented Alice as having 
married Warine de Tlsle, who died in the 6th of Richard 
the Second — she happened to be his grandmother^. 

Mr. Shadwell — We were led into that by what is stated 
in Dugdale*. The Attorney-General, represents, that we 
have no evidence of the other pedigrees of the collateral 
and other co-heirs. Of course we have not. Supposing 

I Set note, p. 95, where it is submitted that the passage in the Beport of the Lord$' 
Ccmuiittee has not the meaning which Mr. Shadwell attributes to it. 

* See note, 2, p. I , where the connection between the families of De Tlsie and 
Tyes is pointed out, and where it is suggested that Gerard de I'lsle was summoned 
to parliament in right of his mother, the sole heiress of the barony of Tyes. 

* See note 2, p. 26. 

* Mr. ShadweU is wrong in attributing the error to Sir William Dugdale» for that 
eminent writer has stated the fact correctly. 
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that certain persons answered the description of co-heirs 
we served notices upon them; but it was never imposed 
as a duty upon the claimant, that he should ransack the pe- 
digrees of all mankind to find out what their situation was. 
We have given evidence of our own pedigree, and shown 
ether persons to be co-heirs; that we think is quite suffi- 
cient. 

Mr. Attorney 'General, — With respect to this point it is 
•aid, that this barony has been in abeyance a long period of 
time, and an argument is founded upon that to show, that 
there was no person who could claim. If an argument is 
built upon that circumstance, it must be shown that the ba- 
rony was in abeyance, and that can only be done by proving 
the existence of other branches. 

Itord Redesdale. — They ought also to show what became 
of Eleanor and Elizabeth, who were two of the daughters of 
Elizabeth by Richard Beauchamp, the Earl of Warwick, 
and are also co-heirs : upon the descendants of those ladies 
there has been no notice. I see there are thirteen of them; 
and there is another thing I wish you to attend to — when you 
speak of the title being " De Insula,** have you fixed the 
period when the titles were considered as so mixed? because 
you will find in many cases where the ancestor was sum- 
moned by his name, and he left a daughter married, and her 
husband or her son was summoned, originally, the summons 
was by the name of the person so summoned, without any 
addition ; and, I beUeve, that till about the reign of Henry 
the Sixth, you will find no such addition : for instance, one 
of the Talbots married the heiress of Furnival, and they 
were summoned by the title of FurnivaU; and I believe you 

' The iDitance alluded to proves that such was the custom as early as the reign 
of Henry the Fourth, John Talbot, second son of Richard Lord Talbot, having 
married Maud, eldest daughter and co-heir of Thomas Nevill, (who was summoned 
to parliament as " Thomas Nevill de Ilalamshire,") by his wife Joan, daughter 
and, sde heiress of William Lord Fnmival, who died 7 Ric. II. 1383, was sum- 
moned to parliament as "John Talbot Lord Funiiial^'* in the 11th Hen. IV. : the 
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will find it was a practice that grew up in the reign of Henry 
the Sixth, and did not exist before. 

Mr. ShadwelL — In this case the only evidence of summons 
we have, is evidence of summons by the same title to the 
parties " De Insula.*' 

Lord Redesdale. — No, De lisle. 

Mr. ShadwelL — The summonses were all in the time of 
Edward the Third and Richard the Second, and it is " De 
Insula*' in every one of them; and since that time the title 
has been in abeyance. 

Mr. Attorney 'General, — I have not yet received the 
evidence on the other side; and I should wish to have som^ 
inquiries made as to the material facts: and as it appears to 
me that your lordships cannot come to a decision upon it, 
it being a case of great magnitude, this session, I should 
hope you will allow me time for that purpose. The claimant 
has had two years to make it out ; and the report was made 
by my predecessor. 

Lord Redesdale. — It appears to me the Attorney-General 
ought, in cases of this kind, to have more assistance than he 
has. The claimant has all the time he thinks necessary to 
make searches and collect evidence in support of his claim : 
the Attorney-General is called upon to answer that evidence, 
and he has no assistant for that purpose; no established 
assistant. It strikes me that the House ought to consider 
that subject, whether the Attorney General ought not to be 
directed to name a proper person to be his assistant for that 
purposed 

Mr. Attomey-GeneraL — I have had no opportunity of 

said Thomas Nevill is also described as " Thomas Sire de Fumyvall*' on the Rolls 
of Parliament, m the 2nd of Hen. IV. In the 8th Hen. V. James Tuchet wa» 
summoned as *' James de AudUy," In the 5th Hen. IV^ John Nevill was sum- 
moned as " John Lord Latimer ;" and other early instances might be cited. 
^ An order of the House on this subject was made in 1808. 
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investigating the records in the Tower, either opposing the 
subject or throwing light upon it. If your lordships would 
authorize me to give instruction to the Solicitor of the Trea- 
sury to make such inquiry as may be necessary, I should 
hope early in the next session we should be able to bring it, 
with all the facts, before the House. 

Lord Redesdale, — My idea is, that the Solicitor of the 
Treasury is a very bad person for that purpose ; he has so 
many things to do ; I do not think he can apply all his dili- 
gence to the subject. In the case of a disputed peerage, 
a person, who was not the Solicitor of the Treasury, was ap- 
pointed; and certunly without the assistance of that person, 
tlic evidence could never have been produced that was pro- 
duced in that case — I mean the case of the Berkeley Peerage. 
I tliink the Attorney-General ought to be at liberty to name 
such persons as he may think fit. In one case it may be 
necessary to employ a person of one description, and in ano- 
ther, another. 

Mr. Hart. — I have no objection to any delay the case 
might require ; but it is right your lordships should be in- 
formed, that this case, in point of pedigree, was before my 
learned friend's predecessor, as Attomey-Greneral^ for a year 
and a half — that he was repeatedly attended by counsel, and 
had every assistance, and perfectly satisfied himself upon 
the point of pedigree. I give that as a reason why this 
claim has been so long suspended ; but it is no reason, cer- 
tainly why the^ present Attorney-General should not receive 
that assistance. 

Lord Redesdale. — You attended the Attorney-General 
then quite in a different character, not as your opponent but 
as your judge. 

Mr. Attorney-General. — Though he does not throw any 
doubt upon the pedigree, he raises most important questions 
as to the charter of Henry VI., with respect to whether, 
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under the circumstances of this case, the evidence of sum- 
mons and the evidence of sitting is sufficient to create a 
barony in fee ; and also with respect to the operation of the 
attainder of the Duke of Northumberland^ : those are all 
questions of grave consideration, and as to a part of them it 
may be most material to make inquiry as to the early history 
of the family. 

Lord Redesdale. — It is the opinion of this Committee, 
that His Majesty's Attorney-General should be instructed 
to employ the Solicitor of the Treasury, or such person or 
persons as he may think fit, to collect evidence on behalf of 
the Crown upon the subject of this claim. It is a little im- 
portant also for the Attorney-General to look into this subject, 
that is, what has been in various cases considered the effect 
of the surrender of titles; in what instances these sur- 
renders have been made ; and what have been the conse- 
quences ; and how far impugning the consequences of those 
surrenders affects the titles under which members of this 
House claim; and also to consider with respect to the 
alienation of a dignity, because if the decision, in the reign 
of Henry VI., as to the title of Earl of Arundel, was a 
right decision, the House decided a dignity was capable 
of alienation, and the present title is claimed under an 
alienation ^. 

Adjourned. 

* It is remarkable that the Attorney -General did not once allude to the attainder, 
in his forcible and very able speech. 

* The barony claimed by the petitioner was certainly not claimed under any 
alienation, but wholly independent of either of the charters referred to, which 
charters did not, it is confidently presumed, in any way affect the dignity created 
by the writ of summons to, and sitting in parliament of, Warine de Tlsle. 
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Thursday y \Zlh April, 1826. 

Mr. Aitomey- General. — When I had the honour of at- 
tending your lordships during the last session of parliament, 
on the subject of this claim, you desired that I would direct 
inquiries to be made for the purpose of ascertaining whether 
any further information could be obtained, or any further 
documents brought to light, for the purpose of elucidating 
this subject. In pursuance of the directions which I so 
received, I have directed inquiries to be made, and I shall 
have an opportunity, in the course of the observations which 
I shall have to make, of pointing out the additional infor- 
mation which has been obtained with respect to the claim 
now urged on the part of the petitioner. The material 
facts of this case may be stated in a very few words ; and 
before I address any observations upon the argument which 
has been urged, I will very shortly call to your lordships' 
recollection what those facts are. It appears that in the 
31st year of the reign of Edward the III., Gerard de Tlsle 
was summoned to parHament by writ, but there is no evi- 
dence to show that Gerard de Tlsle ever sat in parliament 
under that writ* : it appears that he Uved three years after 
that summons, and there is no evidence to show that he was 
ever again summoned ^. 

Gerard de Tlsle left a son Warine de Tlsle, who was sum- 

* It is shown in page 3, that it is unlikely that Gerard de I'lsle ever sat in Par- 
liament, after the issue of the writ of the 31st £dw. III. ; but there are strong 
grounds for believing that he did so in the 28th £dw. III. See note 4. p. 3. 
, ' It is material to remember that Gerard de I'lsle, with several prelates, earls, 
and thirty other barons, were summoned to a Great Council in the 32nd £dw. III. ; 
and that only two writs to parliament were issued, between the 31st and 34th 
Edw. III. when he died, namely, the writ tested 10th October, 33rd Edw. III., 
1359, at which time he was out of the kingdom, in which writ the names of many 
persons who were neither peers nor judges occur ; and the writ tested 3rd April, 
34 Edw. III. 1360, but which parliament does not appear to have met. — Seepage 3. 
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moned to parliament not immediately upon the death of his 
father but nine years afterwards, in the 43rd year of the 
reign of Edward III. He was afterwards summoned to 
parliament during the successive years of the reign of that 
monarchy I think in the whole six times. After the death 
of Edward III. he was again summoned to parliament in the 
reign of his successor, Richard II., eight several times; so 
that he was in the whole summoned to parliament fourteen 
distinct times. 

Warine de Tlsle, upon his death, left a daughter Margaret, 
the wife of Thomas Lord Berkeley, who was his heir ; she 
left a daughter Elizabeth, the wife of Richard Beauchamp, 
Earl of Warwick, who was her heir ; Elizabeth left three 
daughters, Margaret, Eleanor, and Elizabeth, co-heirs to 
EUzabeth, co-heirs to Warine de I'lsle. It is said by the 
claimant's counsel, that Warine de Tlsle, in consequence of 
the summons to parliament, and, as they state, of a sitting 
under that summons, acquired a barony in fee, and that that 
barony fell into abeyance in consequence of Elizabeth, 
Countess of Warwick, having died, leaving three daughters. 
The petitioner claims to be descended as heir of Mar- 
garet, the eldest daughter, who was the wife of John Talbot, 
Earl of Shrewsbury. Having stated this, I have really stated 
almost aU the material facts of the case, in order to raise 
the argument which has been urged on the other side, and 
in order to introduce these observations which I shall take 
the liberty of offering upon that argument. 

It is said, that by the summons and sitting of Warine 
de risle, a barony in fee was acquired to him and his de- 
scendants ; that that barony fell into abeyance in the manner 
I have described, and that the claimant, who is the heir of 
the eldest daughter, applies therefore to the grace and 
favour of the Crown, to have that barony revived in his 
person. For the purpose of establishing this case, it ia 

L 
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necessary that your lordships should be satisfied, not only 
that Warine de lisle was summoned to parliament, but 
that he also sat in parliament. With respect to the first 
part of the case, it is established by very clear and satisfac- 
tory evidence that he was summoned to parliament six 
several times in the reign of Edward III., and eight several 
iimes in the reign of his immediate successor ; but there is 
no evidence that can satisfy you that Warine de Tlsle ever 
sat under those summonses. In order to establish a sitting, 
it has been over and over again decided, that the sitting 
must be evidenced by the Rolls of Parliament. In a case 
of this description, where there is so much obscurity, your 
lordships have repeatedly sidd, * we cannot proceed upon 
conjectures ; we cannot proceed upon presumptions ; we must 
have the Roll of Parliament, and we must see, in the pro- 
ceedings of parliament itself, the name of the individual who 
is stated to have so sat.* I know of no case that has contro- 
verted that proposition ; there is no case where the House 
has proceeded upon presumption for the purpose of esta- 
blishing the right to sit in parliament, unless where^the 
sitting has been previeusly established, and has by pre- 
sumption, from what has so taken place in parUament, 
(which is still proved by the Rolls of Parliament,) proceeded 
to give the right of a baron of the realm. No case has been 
cited for the purpose of establishing an exception to the 
rule, that it is absolutely necessary to produce the Rolls 
of Parliament or the Journals, to show that the individual 
BO summoned actually took his place, and sat as a peer of 
parUament. 

But the claimant's counsel say upon this occasion, they 
have produced a document of that nature. They meet the 
challenge thrown out, and say, we have a Roll of Parlia-- 
ment, which sufficiently evidences that Warine de Tlsle sat 
in parliament, that he sat in parliament in the 5th year of the 
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reign of Richard the Second. Now I think when your lord- 
ships look at that document, you will be of opinion it does 
not contain sufficient evidence of the fact that Warine de 
risle did sit in parliament in the 5th year of the reign of 
Richard the Second. That document is in substance what 
I am about to cite. 

[The Attorney-General then read the entry on the Rolla 
of the 5th of Richard the Second, which has been before 
noticed*, and proceeded to say,] 

This is nothing niore than an adjournment, because all 
the parties did not attend, to the following day. It appears 
that a meeting took place upon that following day ; but can 
it be pretended that this document can be made use of for 
the purpose of establishing the fact, for that is the object for 
which it is presented to your lordships, that every individual, 
to whom summonses were addressed, did assemble upon the 
day to which parliament had been adjourned ? 

[The Attomey-Greneral then read the extracts from the 
Rolls of Parliament which occur in page 52, ante, and thus 
proceeded — ] 

I think it is straining the thing very far indeed, to sup^ 
pose that every individual to whom a summons had been 
addressed attended at that meeting; and from the nature 
of the adjournment, (which adjournment took place because 
a very insufficient number of peers appeared on the pre-* 
ceding day,) it cannot be used for the purpose of showing 
that every individual who was summoned attended, and that, 
amongst others, Warine de Flsle, who had a summons to 
parliament, himself personally attended. 

Mr. Shadwell says it is not very probable that every in- 
dividual there attended, but he says I have a right to 
make use of this as a document not to be controverted ; for 

» Se€ pp. 52. 74—76. 
L 2 
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it says those persons so summoned did attend. I am enti- 
tled to argue from the record, however improbable the fact 
may be, that every one did attend. But I apprehend your 
lordships will not think that my learned friend is entitled 
so to argue. It is impossible to take this upon the very 
letter of it, that all those who were returned did attend; 
and unless the House can be satisfied that if any individual 
or any number of individuals had not attended, that would 
have been stated as a matter of fact upon the record itself, I 
am persuaded you will not think they are justified in the 
inference they attempt to draw from this instrument. 

There is a remarkable fact occurring in that very year, 
which satisfies my mind at least that the attendance was not 
so full as my learned friends suppose. Did your lordships 
ever hear of a full attendance, . without exception, of every 
individual returned to this House and to the other House ? 
But there is this material and important circumstance : — a 
law passed in that very session of parliament which satisfies 
my mind that the assemblage was not so full upon that occa- 
sion as is supposed ; for this most extraordinary circum- 
stance occurred, most inconsistent with that which is for the 
purpose of this case assumed, namely, that every individual 
member summoned to this House actually attended in pur- 
suance of that summons ; and that every individual returned 
to the other House also attended, in pursuance of that 
return. If the fact had been so, I should have thought the 
legislature would have been quite satisfied with that circum- 
stance, and would not have thought it necessary to intei*posc 
to pass any law whatever upon the subject. It is in times 
when circumstances require new laws, that new laws arc 
passed. If the attendance had been perfectly full, it is 
scarcely to be supposed that at that period, when no com- 
plaint existed of the attendance of the members of this 
House, that period would have been selected for the purpose 
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of passing a law upon the subject of the attendance of mem* 
bers of this House ; and yet it is a remarkable fact, that in 
that very year, the fifth year of the reign of Richard the 
Second, we find a law passed for the purpose of enforcing 
attendance and rendering it obligatory ; thus showing that 
at that period the failure of attendance was a matter of such 
serious complaint as to require the interposition of the legis- 
lature for the piupose of providing a remedy. It is impos- 
sible, therefore, to suppose that every individual had attended 
at this period ; for, a few weeks afterwards, an act of parlia- 
ment was passed for the purpose of compelling attendance 
in fiiture. The act to which I refer for this purpose was 
passed in the 5th year of Richard the Second. [The Attor- 
ney-Greneral then read the statute in question *.] The state 
of the country was such, and the attendance in parliament 
was such, that it became necessary for the legislature to- 
interpose to enforce a more regular attendance in future, 
which is an argument to show that the construction put is 
not a proper construction, and that we are not to assume, 
from a fact of this nature, that all the persons summoned 
to parhament assembled in virtue of the sununons they re- 
ceived. 

If the conclusion drawn firom this instrument is wrong, 
there is no evidence whatever, nor has any been offered, 
to show, by the Rolls of Parliament and the proceedings of 
this House, that Warine de Flsle ever did sit in parliament 
under these siunmonses; but then my learned firiends say, we 
shall supply this by another species of argument, by an in- 
ference ; — an inference which has never been drawn by this 
House on similar occasions, and which, if drawn, will be at- 
tended with most material and important consequences. 
Because, by referring to the different summonses, we find 

> See note. p. 63. 
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several indiTiduals who have been suminoned once, twice, 
three and four times, and nerer afterwards, nor were their 
descendants summoned ; if, then, you are to assume, merely 
firom the circumstance of a succession of summonses, that 
the persons sat in parliament, it will be attended with con- 
sequences of a very serious nature indeed. 

The counsel for the claimant say, it is true, perhaps, that 
we have no conclusive evidence that he sat in pariiament ; 
but if he was summoned several times during the reign of 
Edward the Third, and during the reign of his successor, 
it is fair to infer that he would not have been summoned, 
unless he had actually taken his seat ; but with respect to the 
effect of diose summonses, what I took the liberty of sub- 
mitting in the outset, is this — that on a subject so obscure as 
that we are now tracing, and involved in so many intangle- 
ments, your lordships will not proceed, and never have pro- 
ceeded upon presumptions of this nature. You have re- 
quired, as proof of the sitting, the [uroduction of the Roll of 
Parliament, for the purpose of establishing that fact; and I 
say that my learned firiends are not entitled to make use of 
this argument for the purpose of showing that Warine de 
risle ever did sit in parliament. It is an argument which I 
have heard pressed before, but diis House has never decided 
in favour of any claim on such an argument. 

I have siud there must be evidence of a sitting in addition 
to the evidence of a summons, and we must liave that evi- 
denced by tlie Rolls of Parliament tliemselves. I know 
reference lias been made to the language of the ' Report of 
the Committee of tliis House, appointed for tlie purpose of 
inquiring into tlic Dignity of a Peer of the Realm;* but I 
think the construction put upon that expression goes much 
beyond what is intended by that Report: and as I am 
desirous that every part of this case should be laid before 
your lordships, having no anxiety but tliat it should be com- 
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jdetely understood, I shall again call attention to the passage 
which my learned friends have read, in order that it may be 
seen whether the construction they have put upon this 
passage is consistent with the intentions of the persons by 
whom this Report is framed. In the Report it is stated — * it 
is evident from the language thus attributed to the Lord 
Chief Justice Bramstone, that he conceived, if his words are 
•truly reported, that a barony, as then existing, must have 
commenced by some mode of creation, ennobling the person 
so made baron, and that that creation must be proved by 
some record of the fact of creation. That might be by a 
patent of creation, or by a writ of summons to parliament, 
issuing by the grace or favour of the Crown, and sitting 
thereupon in parliament, which has now been deemed to 
create an hereditary right ; or by a succession of writs, from 
which a prior creation, either by patent or by writ, might be 
inferred.' Now it is said that the doctrine contended for is 
supported by the Report to which I have directed your 
lordships' attention: that there has been a succession of 
writs issued to Warine de I'lsle, and frt>m this succession of 
writs issued to him, it is inferred that he must have sat in 
parliament under some of those writs ; and that that b sup- 
ported by the language of the Report, in which it is stated, 
that by a succession of writs a prior creation, either by 
patent or by writ, may be inferred : but I apprehend this Re- 
port means nothing more than that a peerage may be created 
by patent or by writ, and by sitting under it, which is evi- 
dence of some species of creation, or may in itself perhaps 
be a creation ; or where there is a succession of writs, and 
a sitting under that succession of writs, it is not each writ^ 
which is in itself accompanied with a sitting, which is a crea- 
tion ; but where there is this succession of writs, you must 
refer that back as evidence of a prior creation. I apprehend 
the noble lords, who prepared tibis Report, meant nothing 
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more than that which I have stated ; but if they did mean 
any thing more, all I can say is, that it is not supported by 
any decision of this House ; that your lordships have never, 
in any instance, decided, that the mere production of any 
succession of writs addressed to the same individual, should 
be considered satisfactory evidence of a sitting, so as to 
create a barony in fee. 

But my learned friends say, having offered this evidence, 
•we have exhibited a case much stronger than that referred 
to, namely, the Botetourt case, commencing by writs in the 
reign of Edward the First; they liken the decision in this to 
the decision of the House in that case, and there is no other 
case to which they can refer more analogous to the present, 
than the decision of the House on that claim. I wish to call 
attention to the circumstances of that case, for the purpose 
of showing how entirely dissimilar they are from the present, 
and how strong that case was ; how proper and just that 
decision was; and how impossible it was that this House 
could have pronounced any other judgment upon the Bote- 
tourt claim^. In that case,. John, who was the ancestor of 
Lord Botetourt, had, in the reign of Edward the First and 
Edward the Second, been siunmoned seventeen successive 
times to parliament. Was there any evidence of his having 
«at under those summonses? There was evidence of his 
having sat on three distinct and remarkable occasions. 
On one occasion deputies had been sent from Scotland 
to this coimtry for the purpose of treating on affairs in 

> These dbsenrations are exceedingly important, as a record of the Attorney- 
General's opinion of the effect of writs of summons and sittings in parliament under 
them, in the period when a learned lord is disposed to consider that writs and 
sittings did not create an hereditary barony. The Botetourt case establishes a 
valuable precedent ; and as the decision to which the House came on the occasion 
was strictly consistent with the practice of centuries, it may be presumed that the 
law laid down by Lord Coke on the subject of baronies by writ, confirmed, as it has 
been, by innumerable decisions of the House, will remain unaltered. 
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which Scotland was very greatly interested. On those de« 
puties arriving in this country, certain prelates and lords, 
members of this House, were appointed for the purpose 
of conferring with them, and for the purpose of treating 
with them in parliament on the objects of their mission. 
One of the individuals, so named for the purpose of carrying 
on that treaty and negociation, was John de Botetourt, who 
had been summoned to that parliament; that was satisfactory 
evidence, therefore, for the purpose of proving he had taken his 
seat under that summons^ There was proof of another in* 
stance of sitting in the reign of Edward the First : a bishop of 
Palestine, the Bishop of Biblos, had, through the intervention 
of the pope, appUed for the priory of Goldingham in Scot- 
land« This question was referred by the king to the House 
of Lords ; and a nimiber of persons were appointed as a 
Committee of this House for the purpose of taking that peti- 
tion into consideration : they did take it into consideration ; 
and they reported to the Crown upon the subject ; and it 
appears from the Rolls of Parliament, that one of the indi- 
viduals was John de Botetourt, who had been summoned to 
parliament : so that there were two instances in that reign 
in which he is proved to have acted as a peer of parlia- 
ment^. Again, in the subsequent reign of Edward 11. a com- 

I Rat, Pari, vol. i. p. 267, from the Clauu RolU, 33 Edw. 1. m. 13, dorio. This 
record was the only proof of litting thit was tendered, to show, that John de Bote- 
tourt, the first baron, sat in parliament ; but it appears from the Committee Book, 
that after some diKutsion the Committee resolved, that the record was not evidence 
of a sitting ; the objections being, that it was not written upon the Clause Roll, but 
affixed or tacked to it ; that it was written in a difierent hand ; and that the parch- 
ment was not the same siae as the Roll. 

* Rot. Pari, vol. i. p. 179. " Placiu in Parliamento Domini Regis apud WeB^- 
monasterium die Dominica post Festnm Sancti Mathei Apostoli, anno Regni 
Edwardi filii Regis Henrici tricesimo tertio," i. e. 28 February, 1305. The pro- 
ceeding referred to took place on the 5th of April following. It is evident, from the 
Committet Booh, that that record was not produced in the claim to the barony of 
Botetourt. John de Botetourt does not appear to have received an earlier writ of 
summons than one tested at Fyndon, 19 June, 33 Edw. I. 1305, com m anding 
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tnission was appointed, by authority of the king, for the pur- 
pose of making regulations with respect to his household, 
'and peers, members of this House, were appointed for that 
purpose ; among the individuals appointed for that purpose, 
members of this House, was John de Botetourt, who was 
aummoned to diat parliament ^. Nothing can therefore be 
taore clear, than that he had been summoned seventeen suc- 
cessive times, and that there was evidence among the scanty 
inaterials of that age, of his havii^, on three distinct occa- 
sions, sat in this House. But there was another fact which 
was most material and important in the consideration of a 
case of this nature, where we are talking of an hereditary 
dignity ; it was not confined to John de Botetourt: he had a 
son named Thomas, who died during his Ufetime ; Thomas 
left a son John ; and it is most material to inquire whether a 
writ of summons was afterwards directed to John, the 
jgrandson. It will be found, that in the reign of Edward 
III., the grandson was summoned to parliament, not on one 
or two occasions only, but on eighteen several and distinct 

to4ittend t parliament at Wettminster on the Featt of the Assumption, 15th August 
next foUowiog. — ParUtuMntary Wriu, But he undoubtedly was present in the 
parliament at Lincoln in February, 29 Edw. I. 1301, as be was a party to the 
Letter to the Pontiff from the Baronage of England, on his Holiness's claim to 
Scotland, in which he is styled " Johannes Bottetourt Dominus de Mendlesham ;*' 
Md his seal is still attached to that instraraent. 

* Rot. Paid. mL i. p. 443, fitom the CUmae RoUt, did Edw. II. m. 8, dorso. 
Xhis-docmnent was aot adduced in the Botetevrt case, and it is not certain that it 
«poold be received by a Committee of Pxivileges as a proof of sittmg, though there 
«ie strong grounds for ^naidenng that it was a proceeding in parliament. The 
-iMk if ParUammit for that year are not preserved, tnit all the parties to the 
document cited by the Attorney-General, which is dated at London, 17th March, 
1809-10, excqiting two, were summoned as peers, by writs tested 12th December, 
aid Edw^ II.,- l-aOO, to attend a parliament at Westminster, on Sunday after the 
freest of the Purification'Bext following, t« s» dth February, 1309-10 ; and those two 
pers o ns were summoned by the previous writ, tested 26th October, to meet at York 
mi fhat <lay, but which was changed for Westminster by the writ of the 12th 
December. AppenSx -So*!, to Ifcs FintBtport on the IHgnkyofa Poor cftho Rutkn, 
^p|b 196— *'200« 
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occasions. Was there any evidence of John de Botetourt, the 
grandson, having taken his seat in parliament ? There was 
also distinct and clear evidence of that fact, because on one 
occasion, exhibited by the Rolls of Parliament, John de 
Botetourt, in his place in parliament, became surety for 
William Lord Latimer, accused before this House of some 
misdemeanor ^ ; so diat upon that occasion, there was evi* 
dence of the grandfather having he&a. summoned on seven- 
teen occasions, and of the grandson having been summoi^d on 
eighteen occasions. There was evidence of the grand&ther 
having taken his seat, and acted, upon three distinct occa- 
sions, and of the grandson having taken his seat on one 
occasion; what analogy or resemblance therefore is there 
between that case and the present, where the only recoid 
adduced by my learned finends to satisfy your lordships of 
the sitting of Warine de I'lsle, is that entry respecting the 
adjournment to which I have referred, and the inference 
they attempt to draw from the circumstance of Warine de 
risle having been summoned to parliament in the manner i 
have stated? 

With respect to this part of the case, therefore, I pass 
it over and proceed to another document, on which very 
great reliance has been placed. The document to which 
I refer, is a patent of creation granted by Henry Vlth., 
in the 22nd year of his reign, and to which I wish par- 
ticularly to call attention. It is said on the other side, 
that if it be doubtftil whether Warine de Tlsle sat in par- 
liament from reference to the entry which they huve cited^ 
that if it be doubtful whether he sat in parliament fimn 

1 Anno 60th £dw. III. Rot, Pari, vol. ii. p. 3M. It tppean, from the Minute 
Book of the Committee, in the claim to the Barony of Botetourt, that in con- 
■equence of the oljectiont which were taken to the proof of sitting, of the 38rd 
Edward L [me note I, p. 154] the couniel for the petitioner contented themaelvea wit^ 
producing this record for that purpose, and which was the only proof of sitting 
received. Sm also a subsequent page. 
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the circumstance of his«having been summoned so repeat- 
edly to this House, the fact is established beyond the pos- 
sibiUty of doubt by the charter to which I have referred. 
That charter states facts which are most material : it states 
in the first place, that Warine de Tlsle was seised of the 
manor of Kingston lisle, in the county of Berks ; it then 
traces the descent of this manor to Margaret, Eleanor, and 
Elizabeth; it then states that Margaret took this manor 
by virtue of a partition made with her two sisters, as her 
share of the property which descended from Warine de 
risle ; and then it goes on to state, that Warine de lisle and 
all his predecessors, from time whereof the memory of man 
b not to the contrary, had, by virtue of this manor, sat in this 
House as barons of the reahn and as peers of parliament ; 
it then states, that Margaret and her husband had conveyed 
thb manor to her son John, and therefore the king wills and 
grants, that John and his heirs and assigns, lords of the 
manor of Kingston lisle, shall be barons of the realm and 
peers of parUament, and have the same rank, place, and 
dignity in this House, which Warine de lisle formerly en- 
joyed by virtue of the same possessions : and then it says, 
that, lest, from the lapse of time and the obscurity of the 
descent, the history of this title should be lost, for the pur- 
pose of obviating any danger of that description, the king 
wills, creates, and grants him and his heirs, lords of the 
manor of Kingston I'lsle, barons of the realm, to sit in this 
House, with the same rank and dignity and the same pre- 
cedence that Warine de lisle held by virtue of the same 
property*. This b the substance of the charter of the 
92nd Henry VI., and which has been used for the purpose of 
showing that Warine de lisle sat in parliament. In the first 
place, I doubt whether it can be used for that purpose at all* 
I say, that a sitting in parliament can be proved only by a 
plxx:eeding in parUament ; and I think a very great stride is 
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made when a patent of this descriptidh is used for the purpose 
of proving, that at this antecedent period Warine de Flsle sat 
in parliament ; but I wave this : I will assume that it may 
be made use of as evidence, for the purpose of proving that 
Warine de lisle did sit in parliament. If it be produced 
for that purpose, we must take the whole instrument together. 
In what right, and by what title, and in what respect did he 
sit in parliament ? Was it in virtue of a general summons 
granting the right to his heirs, male and female ? — ^no such 
thing ; according to this instrument, he sat in parliament 
under another title, by another claim. He and his ancestors, 
iirom time immemorial, sat in parliament, not by virtue of a 
general writ, but by virtue of their possession of the manor 
of Kingston Tlsle. If, therefore, this document is made 
use of for the purpose of proving the sitting, it is acta* 
ally destructive of the claimant's case ; for if it proves a 
sitting, it proves a matter inconsistent with their claim; 
they are not in possession of the manor of Kingston Tlsle, 
nor have they, or their predecessors for many generations^ 
been in possession of it. This patent, therefore, if it is to be 
made use of as evidence, proves a sitting in a particular 
character, and in a particular right and title ; and if it is used 
to prove a sitting, the whole of it must be taken together, 
and the consequence of doing that would be a right incon« 
sistent with the claim presented on the part of the petitioner^ 
I apprehend I am right in pressing the argument in this 
way, but what do my learned friends say ? They say that 
some of the averments in this instrument are false ; that Wan 
rine de lisle never did sit in parliament as lord of the manor 
of Kingston lisle ; that the statement in the charter is false. 
They undertake themselves to prove it false, and they offer 
evidence for that purpose; evidence which is satisfactory, and 
which was convincing. Then what becomes of the document 
and the argument founded upon it ? They make use of a very 
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singular argumenti an argument I never yet heard before any 
tribunal — * here is an instrument we show to be false, a grant 
from the Crown proceeding upon averments which we avow 
to be false, and yet we make use of it as evidence for the 
purpose of proving the fact stated in that instrument.' I 
would ask if the sitting is stated in that instrument to be in 
a certun right, and we prove that he cannot by possibility 
have taken his seat in that right, how can they turn round 
und say, ^ it is true he did not sit in that right, but the in- 
alsrament is evidence that he sat in some other right, which 
gives us a title to the estate we are now claiming ? ' I ap- 
prehend that your lordships will not think such an argu- 
ment can be urged, or that an instrument, which those per- 
sons who produce it admit to be false in its most material 
parts, indeed in the very foundation of the grant contained 
in that instrument, can be made use of, for the piurpose of 
proving any fact contained in the body of that instrument. 
. Evidence was offered for the purpose of proving, that 
Warine de Tide could not have sat in consequence of the 
tenure of the manor of Kingston Tlsle. I have directed an 
inquiry to be made with respect to that point, in the first 
instance, and I find in confirmation, and by a much more 
direct species of evidence than any before offered, that it 
ia. quite impossible that Warine de Tlsle could have sat 
in this House, from time immemorial, by virtue of the 
possession of Kingston Flsle. In the 54th of Henry the 
Third, considerably within the time of legal memory, the 
ftmily of Warine de Tlsle were not the proprietors of this 
manor. It is stated on the fece of this instrument that 
Warine de Flsle and all his ancestors had from time imme- 
morial, by virtue of that estate, sat as barons in the House. 
We have investigated the title, and find that in the 54th of 
Henry the Third, long within the time of legal memory, this 
estate came to that £Eimily. I have the fine from Alice de 
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Insula, who was the owner of the miUior of Kingston, and by 
that fine this manor was conveyed in that year to Gerard 
de Insula. It was conveyed by Alice de Insula to him and 
to the heirs of his body, paying a rent to Alice during her 
life of £160 a-year, and for all services the service of one 
knight's fee ; this was in the 54th of Henry the Third. It is 
quite clear and obvious, therefore, that Warine de lisle 
and all his ancestors from time immemorial were not th^ 
owners of this manor ; that they had not this prescriptive 
right to a seat in this House ; and that the statement of th0 
patent in this respect is entirely destitute of foundation. It 
appears by this fine that the property was, in the first iur 
stance, conveyed to Gerard de Insula. He had a son named 
Warine de Insula, to whom that portion descended ; Warine 
de Insula had a son of the name of Grerard de Insula, tp 
whom it descended ; and he had a son named Warine^ 
who is the person in question ; so that it seems that the 
gr^it grandfiither of that Warine was the first taker of t)m 
property, and that long within the time of legal memory. It 
is quite clear, therefore, that the statement in this patent is 
unfounded. But this is a very small part of the objection I 
have to make to this patent. I shall prove the subsequeat 
part to be also unfinmded ; for it is stated by the king in this 
grant that Margaret and John Talbot, Earl and Countess 
of Shrewsbury, who had inherited the manor of Kingston 
risle, had conveyed it to their son John Talbot, and that 
John being in possession of this manor, he, therefore, 88 
possessor of it, had a title annexed to that estate. The 
inquisition taken on the death of the said Margaret proves 
this to be utterly false ; for she died in possession of this 
very property, to which her title is adduced in a manner so 
apparent in the inquisition, as to put it beyond all doubt. 
In that inquisition post mortem, the history of this manor 
is traced from Alice to Gerard, from Gerard to Waring 
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from Waripe to his son Gerard, from that Gerard to the 
second Warine, then to Margaret, then to Elizabeth, then 
to the three daughters, Margaret, Eleanor, and Elizabeth; 
and it is stated that she died in possession, and that her 
grandson Thomas was at that time her heir, John, her eldest 
son, being at that time dead ; and to show that this certainly 
was in the possession of Margaret, it appears that John 
Talbot, who was her husband, actually granted the office of 
park-keeper at a certain rent in the reign of Edward the 
Third, and afterwards in the reign of Richard the Second, 
and appointed a steward of the manor : and all those deeds 
are stated by the jury to have been produced before them. 
So that it is proved, that the statement and deduction 
of this title are unfounded, and that the supposed grant 
by Margaret to John Talbot her son had no foundation in 
reality. 

It is said, * if you prove this instrument utterly unfounded, 
and that the averments are false, still we make use of it as 
evidence for the purpose of proving that Warine de Tlsle sat 
m parliament ; he did not sit in parliament by virtue of the 
possession of this manor, but he sat by virtue of some other 
title.' I have already stated, that they cannot, if an instru- 
ment fails in almost every part of it, make any use of it 
for the purpose of establishing any fact whatever. But I 
would put it in another way ; in what situation did Johii 
Talbot himself stand ? because the present claimant claims 
as the heir of John Talbot, and claiming as his heir, he 
must stand in the same situation, and be governed by the 
same rules by which a claim made by John Talbot would 
have been governed. Let me suppose for a moment, that 
£leanor and Elizabeth had died in the lifetime of John 
.Talbot, and there would have been an end to the abeyance ; 
John Talbot would have been entitled to the peerage in fee, 
provided Warine de lisle had had a peerage in fee, I ask. 
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whether, under such circumstances, John Talbot, who had 
accepted this grant from the Crown, could have set up such 
a claim ; I apprehend it is perfectly clear that he could not ; 
and that having accepted the Barony of de Tlsle from the 
Crown, under the patent to which I have referred, contain- 
ing such averments as I have stated, he would have been 
concluded by those averments, and that it would not have 
been competent to him to have controverted that by any 
species of evidence whatever ^ 

This is the doctrine which has been uniformly and con- 
stantly acted upon in this House, that where a party accepts 
under a deed he is estopped from averring any thing against 
the contents of that deed and is concluded by it. If it is 
necessary for me to refer to authorities for the purpose of 
estabUshing that position, I will refer to a very short state- 
ment in Roll*s Abridgment, page 864, which is decisive of 
the point. ' If the king by his letters patent grants lands 
to B., claiming nothing in the freehold, B. cannot after- 
wards say against the king that he was enfeoffed by A. 
In that case B., who had taken property from the king by 
letters patent, in consequence of some circumstances which 
had occurred, felt an interest to say I was enfeoffed pre- 
viously by somebody else, and it was my title independent 
of the Crown. No ; the answer is, you are concluded, by 
having accepted those letters patent from the Crown, from 
insisting upon that. You cannot afterwards say against the 
king that you were enfeoffed by another person, by A.* 
There are several other authorities, to which I will refer 
your lordships, which are to the same effect. If a man 
take a lease by indenture of his own lands, there is no 
question whatever, that the man is in possession of lands by 
an indefeasible title. I will suppose, with respect to his title, 
tliat he has a freehold ; if he takes a lease by indenture of 

* See note, p. 84. 
^ M 
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his own lands, the lease, which is so made by indenture, of 
his own land (though he has an absolute freehold) actually, 
in point of law, binds him ; for he is concluded from saying 
any thing afterwards against his own act, accompanied by so 
solemn an instrument as a deed under seal. Again ; if a 
tenant prays aid of the king, affirming that the reversion is 
in the king, when the king has no reversion of it in fact, there 
the king has gained reversion thereof by conclusion, though 
the tenant had the fee-simple before. This is in Brook, title 
Estoppel, Placitiun, 203. I mention these as instances of 
what is the principle of the law in this respect; Uiat where a 
party takes an estate by an instrument, which instrument 
states particular facts, he, by his acceptance of the estate 
under that instrument, is afterwards concluded from contro- 
verting those facts. 

Then, to apply that principle ; supposing that the abeyance 
had terminated in the time of John Talbot, he having ac- 
cepted the barony of De Tlsle under the patent of the 22nd 
Henry the Sixth, would it have been competent for him to 
have said, Warine de Tlsle did not sit as lord of the manor 
of Kingston Flsle ; he did not sit by virtue of that posses- 
sion ; he sat in parliament by virtue of a general writ that 
gave an estate in fee to him and his descendants ? I appre- 
hend it would not have been competent for him so to have 
contended, and that, having accepted the title under the 
charter of the 22nd Henry the Sixth, he would have been 
bound by that charter, and could not have taken under any 
grant to his ancestor, Warine de I'lsle. 

But what is the next step in this argument ? If John 
Talbot would have been affected by this, will it affect the 
present claimant ? I apprehend it affects him equally with 
John Talbot. The claimant claims through John Talbot, 
us his heir ; and it is perfectly clear, therefore, that if he 
wodd have been bound by his acceptance of tliat patent. 
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that he would have been bound by all the averments con* 
tained in that patent ; it equally binds those who claim 
through him as his heirs. I apprehend therefore, upon this 
part of the case, that the claimant not only cannot avail 
himself of any statements which are made in the patent of 
Henry the Sixth, for the purpose of proving that Warine de 
risle sat in parliament ; but that having made use of this 
instrument for the purpose of supporting their case> they 
must be bound by the averment contained in it, and that 
they cannot depart from that and say that his sitting was in 
any other right. But the counsel for the claimant say that 
the averments are all false — be it so ; — they say that it is 
impossible he could have sat in virtue of this manor of 
Kingston Flsle — I deny that. We find that John Talbot 
sat by virtue of that possession on false statements, and I 
should wish to know what reason, therefore, there is why 
we are to suppose that Warine de Tlsle may not have sat 
also on a false representation and statement, and why there* 
fore are we to refer the sitting of Warine de Tl^le to a former 
writ of summons, and not to refer it to some reservation 
similar to that acted upon in the reign of Henry the Sixth 
with respect to his descendant, John Talbot? 

It is contended on the other side that they have made out 
not only a case of summons, but of sitting ; and the case on 
our side resolves itself into the Parliament Roll to which I 
have referred, to the repeated summonses, and then the 
patent of the 22nd Henry the Sixth, which I have stated to 
be false in all its material allegations, and which therefore 
cannot be made use of as evidence for the purpose of 
proving a sitting at all ; but I contend that if it is made use 
of for the purpose of proving a sitting, it must be made use 
of for the purpose of proving a sitting with reference to the 
right contained in the instrument itself, and that it is not 
competent for those who are claiming through John Talbot 

m2 
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to abandon a part of it and to make use of another part of 
it. 

When commenting on the charter of Henry the Sixth, 
some stress was laid on a phrase which we find in the patent 
— that is printed in the evidence in italics at the foot of the 
patent, ''per auctoritate parhamenti/' Mr. Hart, in the 
course of his argument, said that this charter came with 
very great force, for it was not merely a charter of the 
Crown, but it must be considered as having the force of an 
act of parliament; because it was a patent granted by 
authority of parliament, and being printed in italics in the 
evidence, it is quite obvious it was so printed with a view to 
raising that argument ; but I conceive that this is entirely a 
mistake. 

About two or three years before this patent was granted, 
an act of parliament was passed for the purpose of remedying 
the mischief which was at that time very prevalent. It was 
usual for persons to apply to the Crown for patents and 
grants, and in their petitions to pray that those patents and 
grants might be dated at a day then past, the consequence 
of which was that when these petitions were compUed with 
and the patents were so granted, according to the statement 
in the act of parliament, many persons, who had previous 
titles to farms and offices, were dispossessed by virtue of the 
patents that were so granted ; and for the purpose of remedy- 
ing this mischief, and in order that it might not be continued 
in future, an act of parliament in the 18th year of Henry the 
Sixth, c. i. was passed, reciting the mischief, and providing 
a remedy ; and in that statute it is declared that when the 
warrant is brought and delivered to the Lord Chancellor, 
the day upon which it is so delivered shall be entered of 
record in chancery, and that the patent which is granted in 
pursuance of that warrant shall not bear date at a day ante- 
rior to the time when the warrant shall be delivered. It is 
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provided by the statute in question^ that the day of the 
delivery of the King*s warrant to the Chancellor shall be 
entered of record in the chancery, and that the Chancellor 
shall cause letters patent to be made upon the warrants, 
bearing date upon that day, for the purpose of remedying 
those evils which had previously existed in consequence of 
patents having been granted with a former date, by which 
persons who had obtained a previous grant had been dis- 
possessed of their property. Immediately after the passing 
of this act, we find, but never before, all patents are 
subscribed in this way, " P. bre' de privato sigillo et de 
data predicta, auctoritate parliamenti," obviously with refer- 
ence to the act of parliament to which I have referred ; and 
I shall call a witness, who is very conversant with these mat- 
ters, who will prove that this term is never found in any 
patent previous to this statute, but that it is often introduced 
into patents subsequent to it ; and this statute having been 
passed only four years before the patent to which the peti- 
tioner's counsel refer, I apprehend that this is a sufficient an- 
swer to their argument, that this is not to be considered a 
patent, but an act of parliament, having something of a legis- 
lative force, and that they have totally misapprehended the 
meaning of those words. 

With respect to this part of the case, I have made the 
observation, that there is no distinct evidence of a sitting 
under these summonses, and the question is, whether your 
lordships will, from the mere fact of a succession of writs 
issuing, (six in the reign of Edward the Third and eight 
in the reign of Richard the Second,) infer, that Warine de 
I'Isle did sit in this House ; and whether if you infer that 
he did sit in this House, you will not rather be disposed to 
refer that sitting to some claim arising out of the manor of 
Kingston Tlsle, though unfounded, than to that general 
right arbing out of the summons, and which it is sup- 
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posed to confer when the sitting has connected with it a 
right to "a barony in fee. The question^ when stripped of 
the collateral circumstances, is very confined ; and all I have 
been able to do, as the result of the inquiry I was directed 
to make, has been, to obtain the additional evidence, which 
I shall submit, as to the nature of the property of Kingston 
risle, and as to the falsehood of the allegation, wherein it is 
stated that this property was conveyed by Margaret to her 
son, John Talbot, and that he held it in virtue of his posses- 
sion of that manor. 

I have looked through the pedigree for the purpose of 
seeing whether it was satisfactorily established. I am satis- 
-fied it b made out and established, with one exception, upon 
which some doubt exists ; and it is my duty to state the cir- 
cumstances connected with that doubt. The point to which 
I refer is, the marriage of Robert Dudley Earl of Leicester, 
in the reign of Queen Elizabeth. If he was married to 
Lady Douglas Howard, and if Sir Robert Dudley was the 
ofispring of that marriage, it will be incumbent upon the 
other side to prove that the daughters, the fruit of that 
marriage, left no issue. I do not mean to say, that I can 
prove that Robert Dudley was married to Lady Douglas 
Howard; but still it is my duty to state the information 
I have obtained upon the subject: and if there be any 
doubts with respect to it, it will be incumbent upon the 
claimant to remove that doubt, by showing that Kathe- 
rine, who married Leveson^ and another person, died with- 
out issue, or that their issue is extinct. Robert Earl of 
Leicester married, first, the daughter of Sir John Robsart, 
who died in a mysterious manner, and it has been supposed 
that he was accessory to her death — that I pass over. He 
afterwards cohabited, undoubtedly, with Lady Douglas 
Howard, and he had by her a son, Sir Robert Dudley. He 

■ See p. 50. 
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denied that he ever was married to that lady, and he after- 
wards married the widow of the Earl of Essex. Now the 
statement with respect to the supposed marriage with Lady 
Douglas Howard is this : — he married her as Lady Douglas 
Howard, she herself swears, at her house at Esher, in the 
county of Surrey, in the presence of several witnesses. He 
desired her to keep the marriage secret, in consequence 
of the apprehension he entertained of the manner in which 
the intelligence might be received by Queen Elizabeth. 
He afterwards endeavoured to persuade her, by large 
pecuniary promises, to say nothing about the marriage; 
and he made her, at an early period, take a vow that she 
would never mention it. The fruit of that connection wa^ 
Sir Robert Dudley. After the death of Lord Leicester, 
Sir Robert Dudley was desirous of establishing his legiti* 
macy, and he took steps for that purpose. The plague at 
that time raging in London, proceedings were instituted in 
the Elcclesiastical Court at Lichfield for the purpose of per- 
petuating the memory of the marriage. Sir Robert Dudley 
was a party to those proceedings, but he had some very pow- 
erful opponents ; for the widow of Lord Leicester, who had 
been previously the widow of Lord Essex, was very power- 
fully connected. Lord Sydney interposed, and the conse- 
quence was, that Sir Edward Coke, at that time Attorney- 
General, instituted a proceeding in the Star Chamber by 
information against all the parties who were concerned in 
this proceeding, both against Sir Robert Dudley himself 
and his mother, and against Sir Thomas Leigh, son, I be- 
lieve, of Lord Leigh ; against Doctor Babington, the judge 
of the court in which the proceedings were carried on, and 
others ; and they were charged with a conspiracy to esta- 
blish this marriage, with a view to give him a title to the 
earldoms of Leicester and Warwick and the estates inci- 
dent to those titles. 
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During those proceedings, witnesses were examined for 
the purpose of establishing the marriage. Lady Douglas 
Howard herself was examined, and swore positively to 
the marriage having taken place. She described all the 
circumstances, and the reason of the concealment; she 
said she had been pressed to keep it secret by the 
earnest entreaties of Lord Leicester himself, for the reasons 
I have stated, and that he had made her take a vow that she 
would never reveal it ; and that after a considerable lapse of 
time he had requested her, accompanying that request 
with great pecuniary offers, to renounce the marriage alto- 
gether, because he was paying his addresses to the widow of 
the Earl of Essex. The marriage was also proved by a wo- 
man of the name of Magdalen Salisbury, who was present 
and swore positively to the same facts, and by the evidence 
of several other witnesses. As I had received directions 
from your lordships to make inquiries as to the particulars 
of this case, I caused inquiries to be made at the office of 
the Privy Council, where those proceedings had been carried 
on, for the purpose of ascertaining whether those depositions, 
or the decree itself, were still to be found ; and I directed 
inquiries to be made at the State Paper Office, but I have 
not been able to discover those depositions. It was stated 
that those depositions were ordered by the Court to be 
sealed up, that no person might afterwards have access to 
them. 

In consequence wholly of these proceedings, Sir Robert 
Dudley left the country, and established himself in the do- 
minions of the Grand Duke of Tuscany. He was a man of 
extraordinary talents and very popular manners, and great 
information and science, according to the scale of things in 
that day, and he became a great favourite with the Grand 
Duke of Tuscany, who raised him to the rank of a duke. 
While he was abroad. Prince Henry negociated with him 
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for the purchase of Kenilworth; that treaty was completed; 
and King Charles the First afterwards negociated with his 
wife for the purchase of her interest in the same property ; 
Subsequently to this^ a grant was made by King Cliarles 
(and I invite attention to these facts, because they were 
thrown out by a noble lord not now in the Committee) to 
his wife of the title of Duchess Dudley ; which grant, or a 
copy of it, was directed to be registered in the Heralds 
Office, and measures were ordered to be taken for carrying 
it into effect. I have directed the Heralds Office to be 
searched, where I have obtained a copy of that patent, and 
I will state very shortly what it contains. 

[The Attorney-General then read the patent, which will 
be noticed in a subsequent page.] 

I have also directed further inquiry, understanding that 
one of these daughters, Lady Frances, who married Sir Gil- 
bert Kniveton, was buried in St. Giles's Church ; there was 
a monument erected there to her memory, and I have a copy 
of the inscription on that monument, which I will read. 

[The Attorney-General then read that inscription.] 

Thus it appears that Sir Robert Dudley is described, 
generally, as the son of the late Earl of Leicester, which, as 
far as it goes, is evidence of his being the legitimate son of 
that nobleman. The claim now made is not a claim of right, 
but a claim of grace and favour : this barony is in abeyance, 
and the petition is, that the abeyance shall be terminated in 
favour of the petitioner, which is a claim of grace and 
favour. It is material that every information should be 
afforded of which the circumstances of the case will admit ; 
and if, on considering all the facts of the case, there be 
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doubt whether that marriage did really take place, to which 
I have referred, I conceive, under these circumstances, it is 
peculiarly incumbent upon those who apply for the exercise 
of the royal favour to give evidence for the purpose of 
removing every degree of doubt ; and I therefore throw out 
this, with the view that it may be shown that, even if the 
marriage did take place, and Sir Robert Dudley was the 
son of the Earl of Leicester, there is no issue of that mar- 
riage remaining, and that, therefore, the jpedigree will be 
perfect notwithstanding. In the discharge of my duty, in 
consequence of the office I have the honour of filling, I have 
submitted, very humbly, the considerations which appear to 
me to arise fairly out of this claim. 

The inquisition after the death of Margaret Countess of 
Shrewsbury, who died on the l+th of June, 7 Edw. IV. 
1467, was then read, which proved the statement of the 
Attorney-General, that the manor of Kingston Flsle was 
settled on Grerard de lisle in the 54th Hen. III. by Alice de 
Insula, to be held by him and the heirs of his body of the 
said Alice and her heirs, by the service of one knight's fee ; 
that it was successively inherited by his heirs ; that on the 
death of Elizabeth, Countess of Warwick, it devolved on her 
three daughters and co-heirs ; that on partition of the lands 
of their mother, the said manor was assigned to the said 
Margaret, who became solely seized of it ; that in the 29th 
Hen. VI. she had granted the office of parker of Kingston 
Park to John Wenlock, Esq., and in the 4th Edw. IV. 
granted him the office of steward of the manor of Kingston 
risle ; that she held that manor, by the service of one 
knight's fee, of the heirs of the aforesaid Alice, and died 
seized of the same ; and that her grandson, Thomas Talbot, 
Knight, Viscount lisle, was her heir, and then of the age of 
nineteen and upwards. 
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The fine levied in the 54th Hen. HI. by which the manor 
of Kingston Tlsle was settled on Gerard de Flsle^ by Alice de 
risle, was also read. Evidence was produced that the State 
Paper Office and Chapter House had been searched for the 
depositions^ supposed to have been taken upon an informa- 
tion filed by the Attorney-General against Sir Robert Dud- 
ley and others^ for a conspiracy, and that none were found 
there ; that the Rolls Chapel had been searched, to ascer- 
tain if there was an enrolment of the letters patent granted 
by Charles the First to the Duchess Dudley, but that there 
are not any patents or charters of the 19th or 20th years of 
King Charles on record; nor are there any privy seal bills of 
those years in that which would be the proper depository; 
that there were a few at the Chapter House in the 19th 
Car. L, but none in the 20th ; that there is a chasm at the 
Rolls Chapel of two years ; but that no enrolment of the 
charter in question was found, either at the Chapter House 
or Rolls Chapel. 

Mr. Illingworth was asked whether he had examined pa- 
tents of the date of the 18th of Henry the Sixth, and 
the date previous, and subsequent to, that period, for 
the purpose of ascertaining whether the words Auctori- 
tate Parliamenti are inserted at the foot of those patents ? 
and stated in reply, that previous to the 18th of Hen. VI. 
there is no such entry ; that he knew it by his experience, 
having been deputy-keeper of the Records in the Tower, 
but that he had lately made search, and found, that imme- 
diately after the passing of that statute these words were 
added, and that he was able to say, that these words had 
reference to the enactments contained in that statute. 

Sir George NayUr^ Garter King of Arms, produced a 
book called The Earl Marshal's Book, containing a copy of 
the patent creating the wife of Sir Robert Dudley Duchess 
Dudley, and giving the precedence of duke*s daughters to 
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her daughters^ which o^y is thus attested : ^ Convenit cum 
recordo ita testor' WillWs Dugdale Norroy Rex Armor'.' 
After several questioiis had been pot to the witness as to the 
nature of the book he had produced, and the practice of the 
Heralds College^ 

Mr, Hari stated^ that he considered the evidence open to 
objectiim« but that he did not fed it necessary to press the 
objection. 

The coun^l were injfbrmed^ that the House had made a 
di^tiiKtion in receiving as evidence books firom the He- 
ralds College ; that where diose books contained the sub- 
stance of the iu£>rmation obtained in consequence of in- 
quiries which were made under judicial audiorityy when the 
Herakb were in the habit of travelEng round the country, 
and examining the witne$se«> they were kdd to be evidence, 
and had been produced in cownittees of privil^es; but that 
when that ceased> and the books were mere mtries of that 
which the )viurtie<$ had choe$en to have entered in those regis- 
lerst without any due authority being shown tfx the entry^ 
they had m>t been received in evidence. 

Mr, Mhprmtjt^li^mtrmt stated^ diat he ofimd this in evi- 
deiKf as a ci^pv of a charter fi>r which search had been made 
in the )\rt>|H^r de)xv$itonk% but which could not be found there ; 
that he }u\>)x>$etl further to authenticate the instrument by 
provii^ that at) act i^ parliament had been passed for the 
purpose (or whi^^h it was stated in the charter an act had 
been brought iiK 

The act of parliantent allmletl to was read, which is enti- 
tled •* An Act U> enable l>anie Alice Dudley, wife of Sir 
Robert Dudley* Knt, to assure her estate in the manor of 
Killingworth, and other iainls in the county of Warwick, for 
valuable consideration, to the IVimx^ His Highness and his 
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heirs." A°. 21 Jac. No. 46. A copy of the inscription on 
the monument of Lady Frances Kniveton, one of the five 
daughters of the Duchess Dudley^ and wife of Sir Gilbert 
Kniveton, Bart., in St. Giles's Church, was read. 

Mr. Hart said, that he was not informed whether he 
was to consider the Attorney-General as insisting on the 
production of the copy of the charter, as evidence in this 
case. 

Mr. Attorney-General stated, that if he was asked whe- 
ther the charter was legal evidence of the contents of the 
depositions, he should state, that in his opinion it was not ; 
but that having been directed by the Committee in the 
course of the last session, to cause inquiry to be made for 
such information as could be procured upon the subject, and 
having in the search, in pursuance of the direction so re- 
ceived, discovered this document, he had felt it his duty to 
submit it to the judgment of their lordships, whether it might 
be considered as evidence in the present case, which was a 
matter of favour and not of right. 

Adjourned. 
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Thursday, 20th April, 1826. 

Mr. Hart. — In reply to the observations which were made 
by the Attomey-Greneral, I feel it incumbent upon me 
to state, that he has laid his case in answer to the peti* 
tioner*s with so much accuracy and candour, that it wiU not 
be necessary for me to occupy a great portion of your lord- 
ships* time. 

There are very few facts in which we differ, but there are 
some conclusions of law in which I take the liberty of differing 
widely from His Majesty's Attorney-General, and upon that 
difference as to the law, it will be for your lordships to 
draw a conclusion. 

With respect to the present claim, which undoubtedly is 
a claim to the favour and grace of the Crown to terminate 
the abeyance, as between female descendants, if there be a 
barony in fee, I think I need not trouble myself by making 
any observations on that point. I do not apprehend that a 
case of that description would be acted upon by your lord- 
ships in any degree differently from what it would be if it 
were a mere direct claim by a person entitled to a descendible 
dignity demanding your judgment upon the subject, be- 
cause I apprehend that in so far as the present reference to 
your judgment is a reference for the information of His 
Majesty, upon which information he may or may not be in- 
duced to exercise the favour usually obtained from the 
royal prerogative, the proceedings of your lordships will be 
precisely the same. You will be governed by the effect of 
the evidence produced to you, and by the conclusions of 
law resulting from that evidence. The first proposition that 
is stated on the part of the petitioner, and which is very 
fairly met by the Attorney-General, is this, that a summons 
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to parliament and a sitting under that summons in after- 
times, creates the dignity of a baron, descendible to the 
heirs-general of the body of the person so summoned. On 
the part of the petitioner, it is admitted, that there must be 
both a summons and a sitting. The only difference be- 
tween us is a question of law, that is, through what media 
of proof it is competent to come to that conclusion or to 
reject it. But before I address myself to that part of the 
case, I think it a duty which I owe to a very learned mem- 
ber of this House, to advert to some observations which 
were thrown out by himS because his lordship was pleased 
to say, that those observations were particularly addressed 
to, and intended to meet, the attention of counsel when 
they came to reply upon this case. When the case was 
heard before, an observation was made by that learned lord, 
who professes very truly to have dedicated many years of his 
life to the investigation of the antiquity, as I may call it, of 
your lordships' House — the observation was this, that it ap- 
pears from the records of those times that many persons have 
been summoned in the reigns of Edward the First, Edward 
the Second, and Edward the Third, whose descendants, 
though summoned in those reigns, have never afterwards been 
summoned. The consequence which seems to have fixed 
itself in the mind of that noble lord, and which he proceeds 
to state, is this, that by giving admission to a claim of gene- 
ral descendible dignity, where there has in fitet been no 
sitting under that dignity since the time of the reign of 
Edward the Second or Edward the Third, you might 
create a succession of claims by persons whose ancestors 
have, during those periods, sat in the House, and who, not 
having been summoned, have not in the interval represented 
the dignity of a peer of the country, but who might now start 

* Lord Redesdale. 



liiWOfit rjirik, }ii((}i an it fet ; therefore, such a difficulty, and 
MiKili nil AppreherMion, cannot be predicated with respect to 
iliin family. 

J'hi: tiohU', lord, who condescended to caU my attention to 
fctiat part of the case, haa stated, by way of reason for the 
appriThirrifiion he entertained, that which fiurly applies in 
irmriy i:aft<;M afi a reason, though it is not, in point of fact, 
«pl>li#:able to the present case, because we have shewn that 
wr dtine not within the extent of that proposition, in which 
his lordship is pleased to state that there were persons who 
were summoned in the reigns of Edward the First, Edward 
the Second, and Edward the Third, whose descendants have 
never sat in parliament from tliat period. There is not a 
descendant of that Warine de Tlsle who has not sat in this 
House by dignities of a description higher than that which 
is now sought at your hands by this representative of the 
eldest female descendant of that person. It is true those 
dignities have been acquired newly, and from time to time, 
by the grace of the Crown ; but that does not disprove my 
proposition ; I merely state it to show that there can be no 
apprehension of a person who has fallen into obscurity, 
and who ought not to be re-admitted to your lordships' 
House from his existing condition^. I say it illustrates my 
proposition, that that predicament is not likely to occur ; the 
descendants have in fact sat, though not by force of thin 
title, and have enjoyed some of the highest dignities in this 
kingdom. Your lordships will find, by reference to the 
pedigree, that there are very few of the great families of 

I It » Mticdy necMttiy to observe, that this sUtement had nothing to do with 
the ^Msdoii before the House. The petitioner asserted that he was the eldest co-heir 
•f Wsriae de Tlile, who wn summoned to, and sat in parliament, temp, Edw. ITI. 
SBdRicIL ; and that it wat competent for the Crown to allow him that barony ; and 
the Boon was directed to report whether his allegation was well founded or not. 
Theilaen er oafilMM of the cUdmant was of course a point for the consideration of 
tti Crawa akae. and not of the Committee. 
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this kingdom who have not branched off by connexion and 
alliance from this family of Warine de Tlsle, and that, from 
succession of time^ they have taken the dignities^ by grant of 
the Crown, of viscount, and earl, and duke, so that we are 
not now asking of your lordships an admission into this 
House, even upon dear evidence of pedigree, for a family 
that has been excluded from the walls of this place from the 
period of Richard the Second (if we make out that he «|l 
then) ; but it is scarcely to be said that you have an inter^ 
ruption of half a century since the very high dignities of the 
representatives of that very high fiimily have been enjoyed 
in this House. The titles of Leicester and Sidney are so 
familiar to your lordships* ears, that it is not necessary to 
repeat them. It is admitted by the Attorney-General to 
have been clearly and satisfactorily made out, and your 
lordships will, I think, feel but little pressure from the ob^ 
servation which was made by the noble and learned lord. 

Recurring however to the observadon that your lordships, 
whose inflexible justice proceeds upon the strict evidence 
and upon the decided law of the country, would not make 
your determination bend to any supposed inconvenience, if 
the law be settled ; the next question is whether the law be 
settled, and whether in point of fact we bring ourselves 
within the scope of that law ? The Attomey-Greneral has 
stated what, as a proposition, I am not prepared to deny, 
namely, that to constitute a barony descendible to^ the heirs- 
general of the body of any individual, it is necessary that 
your lordships should have proof of a summons to parliament' 
and a sitting under that summons. I acquiesce in the pro- 
position that there must be a summons, and there must be a 
sitting, and each of those nuist be proved by competent evi- 
dence to the perfect conviction and satis&ction of the House ; 
but then the Attorney-General says they must be proved 
by one, and only by one, distinct and independent species of 

v2 
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prooC kad ijr dixx yuiymt he dhides the 

■uoft to pftrSaBcm Botf be lautgd bf die Record a£ Pjt- 
KaBCSc kicif : be nrs tbere most Ekeviie be a ssxms cbdcr 
that ■iiiiiiwim, and that die aak^ anst be proved br die 
Becofd Gn PaifiaBent itseii ; and bas aserted tbax. in poHt 
of lav, those tvo heu aHtst be prored bj a dasOKxt and a 
H>f<ilif aort of erideiioe^ and that iwwhiTO' else nD sapplr 
the afaaence of that prooC 

That the luiiuwit mast be prored br die Records of 
Parfiamem I admit ; die Attorner-Genenl adadu that ve 
have proved the fiict of fanrnmniw br the Records of Parfia- 
havelaid befere joor lorddiips aTuiecr of vrits of 
i, cammtDemg in die reign of Edvazd UL In the 
Slit rear of the reign of Edvazd III. Gcraid de Flsle was 
mmnw i fd to p a rfament ; he fived until the Jtdi year of that 
monarch, and br die inqniatioo it appears that he then left 
his soo certainly of fidl age, but that that son was not som- 
■mned to parfiament until the 43rd of Edward IIL There 
is a cfaaa there loi e of some Tears, which ostensibhr is 
eoonted for. That there was nothing pnblic with refri 
to the conduct of the person so smnmoned that should pre- 
rent the desoendibilitT of the dignitT, if his frtha* was enno- 
bled, to him and his heirs, is perfectly dear: nor is it material 
for ns to aoooont for the chasm, thoogfa it is easily accounted 
for; for according to Dngdale, who has always been received 
as Terr great authority, it appears, that when Gerard, in the 
^kh of Edward III., died, his son Warine was serving the 
king in his wars in Gascooy'. That circumstance accounts 



* Genrd 6e llsk, hm frxber. died M Jane. S4ck Edw. m. 13S0 : aMko^ 
Dii{di^ tm ihai Wviae de llde was then vidi tbe cxpeditioA into Gucaar. 
to the aciLoritj (or the itatement b crrooeovs, and the aasettion kas 
not been verified, nor do the Gmm RM»^ paUisbed br Caxle. 
the bet. See a fabeeqnent note far nnmenxH precedents, m wkidi manj 
after facbi to disTntiei iiKn ei iwI their aaceaois, bcface they 
to MriiiBwiiL 
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fbr the absence of summons to Warine upon the death of 
his father, because it would not only have been useless, 
but would have been prejudicial to him to have been sum- 
moned to attend the parliament, considering the conse- 
quences resulting from a non-obedience to that summons, 
unless exercised whilst he was serving his sovereign in his 
wars in Gascony. The privilege of constituting this House 
by the great barons of the country, takes its foundation 
from Magna Charta, which directs that all the great barons 
shall be summoned to parliament; although that statute 
was repeated in the reign of his son, and repeated in a 
great variety of other instances, it was not because it was 
necessary, but because it was thought desirable to refresh 
the mind of the monarch — such was the foundation of law. 
That summons, which the peer was entitled to, imposed upon 
him the obligation of obeying the summons ; it was not 
merely a species of privilege for the person individually who 
was so summoned, though he had a right to be summoned 
by the terms of Magna Charta, but it was a privilege of 
dignity conferred upon him for the benefit of the community ; 
and the conferring that dignity upon him for the benefit of 
the community imposed upon him the obligation of attending 
the parliament to perform those duties that the Houses were 
constituted to perform in giving advice to the king. So im- 
perative was this duty, that peers were, from time to time, 
fined for non-attendance. In the reign of Henry YI. the 
Rolls of Parliament speak this language, that peers who 
have not attended pursuant to the summons shall be fined 
at the pleasure of the Crown^ ; and this statute is not the 
first which creates the obligation of attendance, nor is it 
the first which imposes fines on peers who omitted to per- 
form the duty of attendance ; but this statute, and which 
I dare say the Attorney-General will say, does not apply to 

I Ste note, p«get 63, 64. 
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our case, because it is posterior; this statute of the Slst and 
32nd of Henry VI., as it is set out in the Rolls of Parlia- 
ment, proceeds to state the several fines which should be 
imposed according to the rank and dignity of a peer, who 
not obeying the king's summons should absent himself from 
the parliament to which he was stunmoned. The prelates, 
who perhaps in that reign had as much money and less 
beneficial use for it than the lay lords, are fined in very 
heavy sums, and the lay lords are fined with less rigour ; 
but still the scale proceeds firom the highest to the lowest 
ranks in your lordships House, and I conceive that it amounts 
to a declaration of the power of the House to fine, and 
was not a new rule. 

Mr. Attomey^GeneraL — You will find at the close that 
it is declared applicable to that case, and that it is not to 
be applied to another as a precedent. 

Mr. Hart. — 'Provided always, that this act prevail not to 
the hurt of the lords so absent or any of them, saving only 
to the payment of the same fines,' that is, that it shall go 
only to render them liable to the payment of those fines, if 
absent without excuse ; and the fines are applied to the 
maintenance of the town of Calais and the government of 
the Marshes ; this is extended to those who came not at this 
time, and no longer. I know not what construction the 
Attorney-General will put on this, but I say the statute 
proves that it was considered an imperative duty upon those 
peers who were summoned to parliament to attend for the 
purpose of performing the fimctions for which they were 
summoned. This is in point of fact so general, that there 
are upon the records of parliament, the king's Ucenses, 
granted to individual peers to authorize them to abstain 
from or omit the burthen of attending the parliament.^ 
There is then the case of my Lord De la Warr, in Dugdale, 

* See note, p. 65. 
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▼ol. ii. folio 17, a recital that he had served the king in 
many of his wars, that he had no reward for those ser- 
vices, which hajl been very great, but that having grown old 
the king thought fit to dispense with his future attendance^. 
Looking at that as a principle upon which this House, from 
time immemorial, has acted, the first thing that strikes one 
to answer for the chasm of a summons between the 34th 
year of Edward and the 43rd year, when his son was 
summoned, is, that he was not summoned, in order that 
he might not be subjected to the penalty, nor put to the 
inconvenience of either sending to obtain the king's license 
or to justify his necessary absence, which justification was 
always considered necessary to excuse the non-attendance*. 

* See ootBt p* 65. 

' The vriits of the reign of Edward the Third, and more particularly thoie 
of the reign of Henry the Fifth and Sixth, prove that the names of the harons 
who were oat of the kingdom were generally omitted. The fact ii alio evident 
from the writs of the reign of Henry the Fifth, when that monarch was in 
the wars in France. 1st Hen. V.—Jint writ, 6 earls, 32 barons; tecond and 
^ird writs, 2 dukes, 9 earls, 29 barons ; 4 dukes, 11 earls, 28 barons; 3rd Hen. V. 
firtt writ, 2 earls, 17 barons; mond writ, 3 earls, 16 barons; third writ, 3 dukes, 
6 earls, 19 baipns— -4 Hen. V., 3 dukes, 9 earls, 24 barons— 5 Hen. V., 1 duke, 
3 earh, 14 barons— 6 Hen. V., no summonses — 7 Hen. V., 3 earls, 13 barons — 

8 Hen. V., Jint writ, 3 earls, 13 barons; second writ, 2 dukes, 6 earls, 20 barons — 

9 Hen. Y., 3 earh, 12 barons— 10 Hen. Y., no summonses. Piynne, in his Bri^' 
RegifUr ajf Purliamentary Writt, has adduced the following example to prove that 
peers, when out of the kingdom, were not included in writs of summons. By writ, 
tested 17th January, 9 £dw. II., Roger de Mortimer of Wigmore, was summoned 
to attend a parliament at Lincoln, in the qnindesme of St. Hilary, which writ states, 
that he was in Ireland when the general writs, tested on the IGth October pre- 
ceding, were issued ; and commands him to attend the said parliament, provided he 
does not, in the mean time, return to Ireland. Several instances occurred of barons 
summoned, who were in Scotland, and who received writs, authorizing them to 
disobey such summonses, among others, to John Segrave and five other barons in the 
30th Edw. I., Appendix, No, L to the Fint Peerage Report, p. 181, and to Walter de 
Fauconberg, and twelve other barons in the 6th Edw. IL, Und, p. 224. The Lords' 
Committee, in their Fourth Rrport on the Dignity (fa Pteroflhe Realm, p. 88, seem 
disposed to adroit, that being out of the realm, in the King's service, when 
parliament was ordered to meet, is a sufficient explanation of the omission of barons 
so occupied, in the writs of summons. 
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FroiB the iSrd jear of that monarcfa, cliere vas a condmaed 
of mmmoDses up to the death of Edward die Third, 
with the first parliament afterwards of Richard 
the Sceond, and coatimied down to the pazfiament of die 
5diof Richard the Second; and between that period amd the 
interral of a new parfiament, Warine de Msle, who had been 
so fannBoned, died without tssne male, and conaeqoendj 
coold not hare his heir sammoned. The series of sum- 
monses which hare been now stated hare been admitted as 
con stituti ng the first position upon whidi we are to proceed. 
The next position is, whether we have prored, bj diat spe- 
cies of eridence which it is competent fi>r jour lordships to 
recciTe, the fact of a sitting; and it woold not be fit that the 
endence on which yon decide a right of this description should 
be permitted to be in the sEghtest degree conjecturaL There 
are many cases in rights of property between subject and 
snb|ect, on which your lordships may come to a decision on 
doubtful eridence, in which those who have to decide can 
neither be satisfied nor sure that they are deciding righdy, 
but they are obliged, by the weight of testimony on the one 
side or the other, to come to the best conclusion the mate- 
rials before them afford. In that case it is necessarr that 
some degree of conjecture should now and then infuse itsdf 
into the most solemn judgment, though every judge, who 
decides upon a princi{de of right, may not be quite sure there 
is not eridence, thoqgh incapable of being brought fordi, 
diat would produce a different conclusion in his nund. I 
admit that we must make out to the satis&ction of your 
lordships, without the possibility of doubt, that Warine de 
rUe did sit in parliament as a peer of parliament ; but that 
b a Tcry different question firom making out that fact in 
eiridence, to your satisfiurdon, by a Roll of Parliament, and 
excluding erery other species of eridence. 

The Attomey-General*s posidon is certainly warranted by 
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a quotation of some authority ; but I think a quotation that 
has been mistaken and misappUed. In an extremely well* 
digested compilation of modem date, by a gentleman of the 
name of Cruise, entitled a Treatise on the Nature of Dignities 
or Titles of Honor, he has, amongst other positions with 
regard to the mode of establishing a descendible dignity to 
the heirs-general, laid down the position that the proof of a 
sitting in parliament, by virtue of a writ of summons, must 
be by the records of parliament ; and for that purpose he makes 
a quotation from my Lord Coke, which is certainly very much 
misapplied if it is intended to prove his proposition. Lord 
Coke says, if issue be joined in any action, whether a person 
be baron or not, it shall not be tried by a jury, but by the 
records of '^ parliament ;'* that is a position of law which no 
one denies ; but that, is a very distinct proposition from 
stating that when the united effect of a writ of summons and 
a sitting under the writ of summons is to give a descendible 
dignity, those two must be proved by the Rolls of Parlia- 
ment, and by no other species of evidence — that every other 
species is concluded. My Lord Coke himself great as his 
legal abilities were, has always referred to the ancient records 
and the Year Books, or other authentic documents, and the 
Rolls of Parliament, by way of proof; and though he lays 
down that position in the terms I have stated, he has cer- 
tainly referred to no authority which says that the sitting and 
summons must be proved by the Rolls of Parliament, and 
that every other species of proof is excluded. I admit that 
my Lord Coke, followed by Mr. Cruise, has stated what, in 
some degree, may be equivocal, that the Roll of Parliament 
must be the foundation of the proof; but he can only be 
said to mean that it is the foundation of the proof to this 
extent — that the writ of summons must be proved by the 
Roll of Parliament : he could not have intended that the 
writ of summons and the sitting must be proved by the Roll 
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of Parliament; and for this reason — that there never existed, 
in any stage of tlie existence of this House, any Roll of Par- 
liament specifically constituted to prove, by reference to that 
Roll, the fact of sitting ; and therefore my Lord Coke can- 
not have said that a fact must be proved by a Roll, which 
he knew as well as any person did not exist ; and I state, 
without the hazard of doubt or contradiction, that the 
only Roll of Parliament by which the creation of a barony 
appears by record, (entreating your lordships* attention dis- 
tinctly to the emphatic meaning of the terms '' Proofs by 
record," with reference to the title of a peer of parliament 
by writ,) is the enrolment of the writ itself, and there is no 
other enrolment ; therefore it could never be the intention 
of Lord Coke to predicate that that could be proved by the 
Roll of Parliament, and by no other evidence whatever, unless 
it can be brought to this conclusion— that a writ of summons, 
which is a portion of the records of the House, as being en- 
rolled, being repeated from time to time, is evidence upon 
the records of the House — that the first writ of summons 
having been repeated, and been repeated more than once, 
there arises the conclusion from the records of the House 
itself — that the person so originally summoned had, in obe- 
dience to that summons, taken his seat ; that that summons 
having been repeated, the Rolls of Parliament, by that spe- 
cies of pregnant evidence which arises firom such a circum- 
stance, sufficiently proved that the peer not only was sum- 
moned, but had taken his seat in virtue of the summons. 
That principle was also adverted to in Lord Freschville*s^ 

* In the Freschville case, which will be fully stated hereafter, Sir William Jones, 
the then Attoraey-General, observed, " supposing a summons to parliament by writ 
did give an estate of inheritance, yet this must be understood when there had been 
a sitting upon it. Here the not repeating the summons was an evidence of not 
sitting. It had been objected that there was no evidence of any sitting till the time 
of Henry \^II., when journals first began : but it teat one thing, where writs of sum- 
mons had been often repeated, wuAhfr where they netwr iuued but once,*'^-'Crui$e on 
Dignities, p. 78. 
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case where there was a single summons^ and where there 
was no evidence of his sitting ; that summons had been at a 
yery ancient period, and was never repeated to him. It was 
there laid down as a proposition, that in as much as sitting 
pursuant to summons was an integral part of the creation of 
the dignity, or rather, I should say, of the perfection of the 
dignity, where there was a single summons, the fact of the 
summons was no proof of the summons having been obeyed; 
that the parliament might have been countermanded, as was 
frequently the case, or the individual might have died, and 
never have taken his seat ; but there it seems to have been 
admitted inferentially, that if the individual had those sum- 
monses repeated, it must be conceived that he had obeyed 
the king's mandate in those writs, and had taken his seat ; 
and hence it may be said that the sitting was proved by the 
records of parliament There is no other way of giving effect 
to that proposition of Lord Coke*s, but by giving it the ex- 
position to which I have adverted, namely, that inasmuch as 
there was no Roll containing specifically the names of the 
peers who took their seats under the writs of summons, the 
repetition of those writs, considering all the consequences 
which attached to a disobedience of the writ, considering also 
the high dignities and immunities acquired by accepting the 
mandate of the writ, the inference must be, that they had 
been obeyed, or they would not have been repeated to the 
person disobeying the king's writ. 

It might, and it is fair, with a view to contend against the 
Uteral construction perhaps of the expression of so great an 
authority, it might be fair to say, in cases of this kind, that 
if a baron was summoned pursuant to the mandate of Magna 
Charta, if the king did not oblige him to attend, he might 
by possibility omit it ; but it cannot be supposed that the 
head of the state, advised as the head of the state always 
has been in this country, would have repeated a nugatory 
invitation to a man to accept the highest dignity a sovereign 
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can confer upon him^ and that he would have omitted for 
fourteen successive parliaments taking his seat, and yet that 
the Crown^ without coercing his attendance, which the tenor 
of the writ shows the Crown always had the power of co- 
ercing, should have repeated it and have permitted the writ 
to be treated with contempt and neglect by the party sum- 
moned. If there be no Roll of Parliament, but the writ re- 
peated, I think that the fair exposition of the great autho- 
rity of Lord 'Coke must be considered as an exposition 
meaning that the record of parliament would be first, the 
original writ, next a succession of repeated writs, which by 
the Roll of Parliament being shown, would be evidence that 
in some of the anterior meetings of parliament he had taken 
his seat. 

But the authority which my Lord Coke himself quotes 
from the Year Book does not exactly come up to the sense 
which, in literal terms, would be attributed to this dictum. 
In his Institute, and in his Twelfth Report, he refers to the 
Year Books, to prove the position as I have stated it, namely, 
that a summons and sitting being necessary, they must be 
proved by the record of parliament ; he refers to a cause in 
Hilary Term, in the 35th of Henry VI., and he cites a case 
which had occurred, not arising in parliament, but in one of 
the courts of inferior jurisdiction to that I have now the 
honour to address. In attaint, in Banco Regis S one of the 
grand jury challenged himself, inasmuch as his ancestors 
had been bannerets and lords of parliament, and had been 
so found by six triers. The court was to give its opinion 
whether that plea of exemption was sufficiently proved. The 
question was, whether the person who challenged himself 
had made out the fact to the satisfaction of that inferior 
court, that he was a lord of parliament, having been sum- 
moned, and having been so found by the triers. The court 

* See note 1, p. 130. 
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came to a conclusion which^ perhaps^ I cannot make very 
intelligible to your lordships, for after trying to read it for 
an hour it is hardly intelligible to myself. From the Latin and 
the English, it appears that they came to a conclusion that 
they could not allow the challenge, because the mode of 
evidence by which the party challenging proposed to prove 
the fact, was not sufficient ; for they said that they could not 
allow it on any other evidence but by the writ. Now that 
is a peculiar mode of expression, which my Lord Coke does 
not appear to have adverted to. They use an expression, 
which I take to be precisely synonimous to our word writ, 
that it can be proved only by the production of the brief. 
That is used in the singular number. This very authority, 
which my Lord Coke quotes not very accurately, but which 
is transmitted by Mr. Cruise less accurately, still shows that 
the Court of King's Bench, when they laid down the posi- 
tion, that there must be both writ and sitting proved by 
record of parliament, proves only that the challenge was dis- 
allowed ; because the party challenging, to prove himself a 
peer of parliament, had not produced the writ by which he 
and his ancestors had been summoned, and that, therefore, 
the Court of King's Bench could not try that fact in pah. 
It does not follow, therefore, according to the proposition 
stated by Lord Coke, that both the writ and the sitting must 
be proved by record of parliament, that is, that the record of 
parliament must contain the name of the baron taking his 
seat ; for as I again call to recollection, there never existed 
any roll by which those, who were summoned as peers to 
parliament, and who took their seats as peers of parliament, 
were entered of record in your lordships* House ; that was 
left to the notoriety consequential on such a step, the writ 
being taken to show the right, and that was left to proof, as 
every other fact must be left to proof, by that pregnant and 
unanswerable evidence, which ocular or other testimony 
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might give it^ not being exclusively confined to what the 
Attorney-General has called the Roll of Parliament ; for as 
there was no Roll to prove that &ct, neither my Lord Coke, 
nor any anterior writer, would ever have come to such a 
conclusion. I would humbly state, therefore, that I think, 
in looking at the authorities I have adverted to, the repeti- 
tions of summons, connected with that which every court of 
justice always considers the natural conduct of men in public 
stations, and performing pubUc duties, must have raised of 
itself a strong and violent legal presumption, that one or 
other or both of these individuals, Warine and Grerald, had 
taken their seats in this House. 

I will state it only as a strong and violent legal presump- 
tion. I should not very much despair of my case, if I were 
bound to confine myself to evidence, which I could predicate 
as going no further than that ; but if I have satisfied your 
lordships that there existed no Roll in which the names of 
the peers taking their seats are entered as a record of par- 
liament, then some other evidence, competent to prove the 
fiftct, must be let in : but however difficult, in most cases, it 
might be to have brought strong and conclusive evidence of 
the facts, beyond that adverted to, at so remote a period, I 
shall satisfy the House, I think, from the peculiar circum- 
stances of this case, that there is evidence by the records 
of parliament that this Warine de lisle did take his place. 
I must, I feel, trespass so much upon your time, as to recall 
to your recollection what I have stated to have been proved. 

Adjourned. 
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Monday, April 24^fi, 1826. 

Mr. Hart. — When last I had the honour to address your 
lordshipsy I made such observations^ in reply to the Attor* 
ney-6eneral's answer, as occurred to me to be applicable to 
the first pointy namely, how far a continued succession of 
writs of summons, issued to an individual, were in them- 
selves, by implication of law, and according to the decisions 
of this House, to be considered as evidence of a sitting. I 
likewise appUed myself to that which the Attorney-General 
seemed to think a most important feature in the caae^ 
namely, that it was the established law of this House, that 
there must be evidence from the Rolls of Parliament that a 
person, claiming the dignity of a peer, founded upon so 
ancient a title, must prove, by the Rolls of Parliament, that 
his ancestors had sat in this House, and we differed only 
upon the single question, whether it was necessary to prove, 
by the Roll of Parliament, that there had been both a sum- 
mons and a sitting. 

Lord Redesdale. — I take it, there is another question that 
you have to prove, that at the time when Warine de lisle, 
under whom you claun, was summoned, the writ of summons 
was supposed to have the effect which the judges, in a sub- 
sequent time, in the case of Clifton, I think, gave to that 
summons. 

Mr. Hart. — I thought there had been authority unques- 
tionable upon that point ; and authority unanswerable on the 
records of your lordships* House, that a wAt of summons, 
issued in the time of Richard the Second, if followed by a 
sitting, constituted an inheritable dignity. 

Lord Redesdale. — The time of Richard the Second b 
a very different period from that of Edward the Third. 
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There is a striking difference between the two. During Ed- 
ward the Third's time there was no such thing as a barony 
by patent, and Richard the Second was the first who created 
a baron by patent ; and the reason of that creation is said to 
have been^ because it was not considered as estabUshed law^ 
at least, that the writ would create an hereditary succes- 
sion ^ 

Mr. Hart. — It is not for me to doubt that there is such 
authority as that to which your lordship refers ; but I have 
not been able to find any authority for stating, that the 
reason for creating a peerage by patent was a doubt whether 
a writ gave an inheritable dignity, though I have looked 
with great attention to the various observations which are 
contained in that Report, made by a Committee of your 
lordships' House, to see whether I could get any dictum 
upon which to fix the proposition, which, if established, 
I should not have contended against. 



* It doet not appear where this explanation occurs. The much more probable 
reason of this creation is given in the Fint "Rtport rfthg Lord^ Commttee on the Dig- 
nity of a Peer of the Realm, namely, that as writs were then held to create a dignity 
to the heirs-general of the parties who received them, it was the intention of that 
creation to limit the descent of the title to the heirs male of the body of the grantee ; 
and the apprehension that such would be the effect of a general writ may have led, 
in another case, that of the Baron Vesey, to a specification in the writ of summons 
of the special heirs, to whom it was the king's intention the dignity should descend, 
p. 342. In considering this subject, it must be remembered, that no similar 
creation by patent occurred after the 1 1th Ric.II. until the 11th Hen. VI., a period 
of forty-six years, during which time several barons were created by writ, whose 
heirs were regularly summoned. As the patent of the 11th Ric. II. is the only 
instance of such a creation of a baron before the reign of Henry the Sixth, a reign in 
which, as one of their lordships' committees observed, '' proceedings relating to the 
peerage ought not to be deemed of much authority ;" (Third General Ueport on the 
Dignity if a Peer of the Realm, p. 202,) as the heir male of John Lord Beauchamp, 
the person so created in the 1 1th Ric. II. was never summoned to parliament, 
though, for a short period at least, he was purged from the effects of his father's 
attainder; and as numerous creations by writ have taken place between the 11th 
Ric. II. and the reign of Charles I., the fact in question certainly does not justify 
the important conclusions which the learned lord has drawn from it. 
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Lord Redesdale. — It was a matter involved in great 6b« 
scurity. 

Mr. Hart. — It certainly was. I should not render any 
service to the petitioner by attempting to evade anything 
which I find settled in the books on this subject, or dis* 
cussed and settled by opinions expressed upon this Report; 
nor derive advantage from attempting to slip by the subject} 
for any fallacy would be easily detected. I am perfectly 
aware of the question which has been raised, namely, whe- 
ther a writ of summons anterior to the period of the reign of 
Richard the Second — namely, the eleventh year of that reign^ 
which is stated to be the first year in which a patent was 
granted — whether a writ of summons in an earlier period 
does, according to the law of this House, if followed by a 
sitting, give an inheritable dignity. 

I can have no difficulty whatever in repeating what has 
been said before in answer to the argument that has been 
adduced by the Attorney-General, or to re-investigate the 
subject from the beginning upon this proposition — that a 
summons issued to an individual, and that summons followed 
by a sitting in parliament, whatever might be the date of the 
summons, whatever might be the date of the sitting, consti- 
tuted an inheritable dignity. I have said less upon that 
subject than I should otherwise have done, because the 
Attorney-General, who answered what I had stated in the 
opening, admitted that a writ summoning an individual to 
parliament, and a sitting consequential upon that writ, did 
constitute an inheritable dignity, without reference to the 
-period at which the writ might have issued and the sitting 
might have taken place. I understand that to be a conceded 
proposition ; but if it is expedient that I should refer to the 
authorities upon the subject, I can show it, without the pos- 
sibility of a doubt, from records and authorities. 

I am perfectly well aware of the objection which wa3 

o 
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raised upon that report ; that it appears from the Records 
of Parliament that in the reigns of Edward the First, Ed- 
Ward the Second, and Edward the Third, a great variety of 
individiialB were summoned to parliament, whose names do 
not appear in any subsequent summons to parUament, and 
from thence an implication was raised, that the Crown at 
least did not intend to constitute an inheritable dignity by 
a summons of that description, at least in that age of the 
constitution. No man is less inclined to doubt the unlimited 
extent of the prerogative of the Crown in creating dignities 
and honours than I am ; but still there are certain rules 
whichare considered as attendant upon that prerogative, cer- 
tain rules, which even the privileges of this House require to 
foe attended to. The Crown, having created a dignity de- 
scendible to a man and his heirs, and by so doing consti- 
tuting him a member of this House, it is neither in the power 
X>{ the Crown nor of the individual, nor of both concur- 
rently, to extinguish that dignity. It seems singular, as a 
general proposition, looking at what I would call the almost 
unlimited prerogative of the Crown upon that subject, to say, 
that he who gave cannot, even with the consent of the party 
to whom the grant was made, extinguish the grant; and 
yet that is a proposition settled, I think, in the Lord Pur- 
beck*s case; that His Majesty, having been pleased to 
ennoble the blood of a particular individual with a descen- 
dible quality of nobility, it was not competent for His 
Majesty, with the consent of the party, to extinguish that 
title by the highest mode of assurance which the law in this 
country recognises. But why is that ? I take it to be be- 
cause your lordships have privileges which the constitution 
requires to be protected, and that a particular family, having 
been once admitted as a constituent part of your lord- 
ships* body, were so privileged that that admission was no 
longer under the controul of the Crown^ even with the 
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concurrence of the parties ; and I therefore say, that there 
are those views of the case, which I have not looked to 
with great particularity, in consequence of the admission 
that was made on the part of the Attorney-General ; but if 
that was in all times the law of the country and the law of 
this House, how is it possible for your lordships to fix upon 
any particular date ? 

Lord Redesdale* — You are aware there are several resig- 
nations of peerages in the reign of Henry the Eighth. 

Mr, Hart. — I hardly think your lordships will like to take 
your precedents from that reign. 

Lord Redesdale, — And in which cases this House made no 
objection* 

Mr. Hart. — Nor did this House or the House of Com- 
mons make an objection to many worse statutes in that reign. 
I do not apprehend that the House was in the habit of resist- 
ing any thing which his then Majesty was pleased to point 
out as his will and pleasure; and I should think I did not 
deal respectfully with your lordships by referring to any 
thing done in parliament in the reign of Henry the Eighth. 
When we come to the subsequent reign, we find that law, 
which b prerogative on the one hand and privilege on the 
other, had taken their station, and each was as fixed and as 
immovable as the other. Then when we come to the reign 
of James the First, the Lord Purbeck, desiring to extin- 
guish the dignity. His Majesty, for what reason I know not, 
desirous of having the dignity extinguished, and a fine 
having been levied, this House came to the resolution that 
that fine was a nullity. Could that fine have been a nuUity 
if that, which was done in the reign of Henry the Eighth, 
retracting the creation of peerage, was the law of this House, 
or was at any period the law of the land ? I apprehend that 
in that period it was more likely that such authority should 
have been cited, and should have been acted upon as prece- 

o 2 
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dent, than at the period of the history of the country in 
which we happen now to exist. 

I have Uttle to address to your lordships upon the ques- 
tion, whether a summons to parUament, followed by com- 
petent evidence of a sitting, did, at any period, constitute an 
inheritable dignity. But when you raise a doubt upon that 
question, you will be so good as to consider, that that which we 
are now contending for is neither a summons to parliament 
in the reign of Edward the Second, nor a summons to parlia-^ 
ment exclusively in the reign of Edward the Third. It was 
followed up through the whole period of the reign of Richard 
the Second, during which the party who was summoned lived. 
It has certainly been stated, without the possibility -of con- 
troversy, that during the reigns of Edward the Second and 
Edward the Third, individuals were summoned to parlia* 
ment, who did not receive a second summons ^ But I have 
not been able to collect, in point of evidence, any where that 
it is to be made out, from the Records of Parliament, that in 
the case of this family, whose relations had been summoned 
for ten, twelve, fourteen, or twenty times, anterior to the 
reign of Richard the Second, that had not been followed up 
by an inheritable dignity. It is one thing to say, that par- 
ticular individuals were occasionally summoned to parliament, 
who do not appear to have been subsequently summoned, 
and another thing to say, where the same individual was 
«ummoned through a succession of years, whether that does 
not afford evidence that, according to the law of parliament, 
being once summoned in that character, he was entitled to 
be summoned in every subsequent parliament. We know 
that the writs of summons very frequently commanded the 
attendance of persons, who, when they attended, did not sit 
as peers of parliament ; they were there as learned or wise 
men, to assist the Crown and to assist your lordships' 

* See note, page 105. 
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predecessors with their advice and experience ; but they 
were not summMied in the subsequent parUamenti be? 
^ause, whatever might be their attributes and their com? 
petence to give this advice, it did not follow that their 
sons would be equally qualified; and I think it is very 
liatural that in those days, a particular individual being 
summoned, and that not followed by a second summons^ 
that would afford unanswerable evidence that he was there, 
not as a peer of parliament, but pro tempore to assist th^ 
peers of parUament in suggesting what might be wise and 
wholesome ; not to concur in enacting the laws and making 
the constitution, but in the nature of auditors and advisers^ 
to assist the peers in making those laws. But whatever 
difficulty may hang upon this particular period, which, | 
think, terminated in the reign of Edward the Third, whatr 
ever might be the effect of the habitual summoning and 
then omitting particular individuals in the reign of £dwar4 
the Second, we get to a more fixed period in the reign of 
Richard the Second ; and then the question is this, whether 
your lordships can, consistently with the established ante* 
cedent practice, constituting the law of this House, fix any 
year in the reign of Richard the Second, as the time of dcr 
marcation, on which you shall say, yesterday being the 10th 
year of Richard the Second, a siunmons and sitting is not to 
constitute an inheritable dignity, but to-morrow being the 
succeeding year of Richard the Second, a summons and 
sitting will then constitute an inheritable succession ? There 
may be very wise reasons for fixing on that line of demar- 
cation, but in the course of my experience I never met with 
any instance of a rule of law, which is supposed to be a 
rule of reason, in which a coiurt of justice has said, that 
yesterday that was unreasonable which to-day is reasonable^ 
without any change of circumstances to vary the restrictions 
to arise upon establishing the rule. 
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If it were possible to consider it right to establish a rule 
of that description^ then^ perhaps, you might say, as the 
transactions of the reign of Edward the Third, the irre* 
gularity in the mode of summoning and omitting, created 
inextricable obscurity upon the subject, your lordships 
will fix upon some period. But I would humbly submit 
that it could not be consistent with any rule of reasoning 
to fix upon any certain year of any certain reign, with- 
out further rule for fixing, except merely that in the ele- 
venth year of Richard the Second the Crown commenced 
the habit of granting patents of creation ^ With great humi- 
lity, if a mere question of right in a particular family were 
the subject of discussion, I should then rather have at- 
tempted to reason inversely ; I should have said, if it be 
doubtful whether there was a summons and a sitting at 
any particular period subsequent to the eleventh of Richard 
the Second, it is reasonable to raise every objection to the 
conclusion, that there had been a summons and a sitting, if 
the patent is not produced ; because the Crown being in the 
habit of granting patents, it is natural to suppose that a pa- 
tent would have been granted if the party had been made a 
peer of parliament ; whereas, if there were no mode of en-^ 
nobling anterior to the eleventh of Richard the Second, 
I should have said you must look at what is the law gene- 
rally upon the subject; because, if there be evidence that the 
party sat in parliament anterior to that period, there is no 
eonclusion, no suspicion can authorize, that it must have 
been by a patent. That reason is very much in the line of 
argiunent adopted by the Attorney-General, Sir Richard 
Pepper Arden, in the case of Lord Howard de WaldenS in 
giritig his opinion to the king. In that case he reasoned 
tiiiui : — that as patents of creation commenced in the ele- 

* Stt note, p. 192. t Cruiic on Dignities, p. 190. 
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venth year of the reign of Richard the Second, wherever 
a man claimed a dignity as descendible, upon the foundation 
that it was a dignity commencing subsequent to the ele* 
▼enth year of Richard the Second, it became most im« 
portant to search, with every degree of accuracy, whether 
that dignity was not one by patent and not by writ ; and he 
gave this reason, that where a sitting has been suspended 
by interruption of the lineal male descendant, and it was a& 
terwards granted through a female descendant, if the origin 
of the dignity was not shown to be anterior to the eleventh 
of Richard the Second, it might be a creation by patent as 
well as by writ of summons ; but if it were a creation by par 
tent, it might be a creation with specific limitation to male 
issue, and, therefore, you must, as a foundation in such cases, 
exclude by proper evidence the existence of a patent of 
creation, before you can be let into the conclusions and pre^ 
sumptions of law arising from the writ of summons and sit- 
tings. 

Lord Redesdale. — I am looking to the time of the pass- 
ing of the act of Richard the Second, with respect to the 
places that were represented in parliament previous to that 
time, that all the places which then had writs to send mem- 
bers to parliament should continue to have them. 

Mr. Hart, — I am not prepared with any information upon 
that subject. There was nothing perfectly fixed at that day, 
as far as went to summoning the commons, if I may trust to 
the recollection of what was done at a very early period, with 
a memory not refreshed by having occasion to refer to it. It 
was in the discretion of those who bsued the writs, or, in 
other terms, in the discretion of those who had the power of 
calling for a return of members to parliament ; and very few 
of the lesser boroughs were willing to have the honour of 
the representation accompanied with the burthen of main- 
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Gaining their representatives ; and there were more conten- 
tions in the way of supplication to the Crown not to compel 
Jthe inhabitants of particular boroughs to send representa- 
tivesj than of complaint by any boroughs of their not having 
•][)een duly summoned to represent themselves in parUament. 

Lord Redesdale. — On the Rolls of Parliament of the fifth 
pf Richard II., at its meeting after an adjournment made at 
.the request of the commons, appears an entry purporting, 
* that the king willed and commanded, and it was assented by 
the prelates, lords, and commons, that all and singular persons 
and commonalties who should thenceforth have summons of 
.parliament, should come thenceforth to the parliament in 
manner as they were bound to do, and had been accustomed 
jb the kingdom of England of ancient time.* Now the words 
are ^ thenceforth have summons of parUament,* from which 
J had conceived that there might be an inference, that pre- 
.vious to that time the king assumed at least a prerogative 
upon the subject, which had been doubted, and that the 
.declaration being from thenceforth only ^, that that might be 
-taken as the line from which the writ of summons to parUa- 
ment had the effect of continuing the writ. 

Mr. Hart. — As matter of construction of that act of par- 
liament, I submit to your lordships that that part of the 
statute must be appUed, not to the dignities of this House, 
but to the Commons of the kingdom. 

Lord Redesdale, — That I doubt. 

Mr. Hart. — I submit it for this reason— the king, or the 
parliament concurrently with the king, could have no right to 
enact that which would operate injuriously to those who had, 

1 See DOte, page 63. That Lord Coke considered that statute to refer to former 
wuagea is manifest from the remaik with which he prefaces the Bishop of Win- 
chester's case [see p. 122, ante ;] " the learned should consider well the statute of 
5 Ric. II. Stat. 2, cap. 4, and thereupon to consider what (as that statute speaketh) 
hath been done rf old times, S;e., and how that act sailh done and not taid" — 
4 lint, 15. 
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oip to that period, represented themselves^ and not the nation 
at large, as the nobility and great barons of the country. The 
king and commons had no right to enact that which would 
tend to the exclusion of the great barons of the country* 

Lord Redesdale. — There are these words follow — * and 
that whatsoever person of the same kingdom who should 
henceforth have such summons, be he archbishop, bishop, 
abbot, prior, duke, earl, baron, bannerett, knight of county^ 
citizen of city, burgess of borough, or other singular person 
or commonalty whatever, should be absent, or should not 
come on such summons, if he could not reasonably and 
honourably (honestment) have excuse towards the king» * 
should be amerced and otherwise punished according to 
what had of old time been before used in the kingdom in 
such case.' 

Mr, Hart. — ^The expression is, * as they have been accus- 
tomed to do.' The words of the statute are, * which from 
henceforth shall have the summons of parliament, shall come 
from henceforth to the parliaments in manner as they are 
bound to do, and have been accustomed, within the realm of 
England, of old times.' Then this must have been an obli- 
gation existing prior to this statute, and it implied that those 
who existed in parliament at that time were entitled in 
future, if it was a privilege to particular persons. This is 
not in the language of a statute conferring and limiting a 
privilege to the barons of the realm ; it is only respecting 
that which the parliament had repeatedly enacted before, 
namely, that those who were bound to attend the parliament 
should attend the parliament. 

I have great reluctance in repeating that which I stated 

on a former occasion ; but I trust I shall be excused in doing 

so, seeing that an authority, which has been pleased to recal 

.my attention, does not appear to think that that which 

was then stated was not conclusive. 
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' Widi respect to that statute, it is only an habitual repe- 
tition of a wholesome law. According to the usage of the 
present day, when the deliberation of both Houses has 
made a law, it is supposed that every subject knows the law 
from that period and in all future times ; and there is no 
instance in modem times, in the more settled state and con^ 
dition of the country, of an act of parUament passed in the 
xeign of James the First or of Charles the First being re- 
enacted in the reign of George the First or George the 
Second, merely for the gratuitous purpose of doing that 
twice which had once been effectually done. But we know 
that in that early period it was the habit, in the commence- 
ment of all parliaments, to re-enact that which was the fun- 
jdamental law of the country. I cannot illustrate that better, 
than by taking up the constitution of Magna Charta, which 
says, that every great baron shall have summons to the great 
council of the nation. The omission of that was one of the 
infringements of right complained against in the time of 
John ; and when the barons were driven to assert the rights 
of the nation, they constituted this one of the great articles 
of their charter, and there scarcely a reign passed after that 
period when the same re-enactment did not take place. 
Then if there were older acts of parliament precisely in the 
language, and in the terms, as I may say, of that act of the 
fith of Richard the Second, why is the era of inheritable 
title under a writ to be fixed in the 5th year of the reign of 
Richard the Second ? That statute is only a declaration 
that the power of the Crown should not be used to violate 
the rights and privileges of the people ; and declares * that 
matters to be established for the estate of the king and his 
heirs, and for the estate of the realm and of the people, 
ought to be treated, accorded, and established in parliament 
by the king, and by the assent of the prelates, earls, and 
barons, and the conunonalty of the realm, according as have 
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been before accustomed.* What is this^ not in the same 
wordsy but to the same effect, repeating that those who had 
had the privilege of attending parliament to give an assent 
or dissent to the laws that were to bind and to protect them 
aiid their property, should be in parliament, as had been 
accustomed? and the statute of Richard the Second goes no 
further. 

I apprehended that that statute of the 5th of Richard the 
Second could produce no effect upon the subject. I say 
thati as far as the judgments of this House deliberately 
settled are to be attended to as the law of the House, the 
6th of Richard the Second cannot be fixed on as the period 
at which an inheritable dignity should be acquired by writ 
of munmons and sitting. From the case I referred to of the 
Lord Botetourt, it is quite clear that the 5th of Richard the 
Second was not the period which can be fixed. I have 
understood that, by reference to the Report to your lord* 
ships' House, the question there suggested was, not whether 
the line of demarcation should be the 5th of Richard the 
Second, but whether it should be the period of the 11th 
of Richard the Second, when patents first commenced; and 
I know that that was introduced in the reasoning, if I do not 
mistake, of the Attorney-General Jones, whether that would 
not be a good Une to fix upon the subject 

Lord Redesdale. — Have you looked at the printed cases 
in Lord Botetourt's case ? In that case the sitting of several 
successive Lords Botetourt was very industriously proved^. 

Mr. Attomey-GeneraL — Those were the grandfather and 
the grandson, my lord. 

Mr. HfH-t. — Your lordship has been pleased to ask, 
whether I have looked at the printed cases in the Botetourt 
case? I am not at this moment prepared to say whether 

^ This was not the facL^Sv notes, pages 153, 154, 155, for a notice of the only 
proof of sitting received in the Botetooit case. 
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my'^statement of that case is taken from the printed cases^ or 
from what other source. I mentioned the Lord Botetourt's 
case with this view^ to show that no era in the reign of 
Richard the Second, at least commensurate with the 11th. 
year of that reign, can be fixed upon as the line of demar- 
cation ; and for this reason, the Lord Botetourt's case was 
one in which there had been summons to parliament up to 
the 9th year of Richard the Second. It then vested in 
a female descendant, and by a severance of the inheritance 
had been kept in abeyance until the period when he peti- 
tioned your lordships in 1764; there had, therefore, been 
no sitting under that title, subsequent to the 9th year of 
Richard the Seconds That is stated shortly in Cruise's 
Digest, but to which I do not refer as an authority upon 
which your lordships are to rely, for I admit that it is inac- 
curate in many particulars, but that Digest has never been 
used for any other purpose than to enable parties, by facility 
of reference to dates, to investigate the original papers. 

Lord Redesdale. — Mr. Cruise's book is an extremely use- 
fid book of reference. 

Mr. Hart. — I think with as little of erroneous matter as 
might be expected from a book of that description. Your 
lordships will find it a fact not to be controverted, that 
the Lord Botetourt died in tlie ninth year of the reign of 
Richard the Second. There was no writ of summons to any 
person after that period. In the absence of the fact, evi- 
dence can only be negative. Mr. Cruise is not to be relied 
upon implicitly ; but I state the case as he gives it as decided. 

The barony of Zouch fell into abeyance in the reign of 
James the Second. This House, in the year 1805, came 
to thb resolution, ' That the barony of Zouch was a barony 
created by writ in the reign of Edward the Second, and 

* The latest, and indeed only, proof of sitting admitted in that case was in the 
fiOth Edw. Ill — See note, p. 155. 
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therefore descendible to heirs-general.' Now, taking that? 
as a proposition containing all that was necessary to say 
upon the subject to give general and unqualified effect to 
that resolution, it cannot be said of it that, without beinjf 
subverted, it could be quaUfied by introducing a limitation 
as to the period when that dignity was to be considered 
as inheritable ; for this was a dignity arising by writ in the 
reign of Edward the Second, some sixty years, if not more^ 
previous to the period that we are speaking of. ' 

I stated the Botetourt case, as illustrative of what I 
was endeavouring to press upon your attention, namely, 
that there is no period in the reign of Richard the Second 
that can be safely adopted as a line of demarcation, where 
the general proposition resolved by the House in the Zouch 
case could be qualified by your lordships* determination* 
The Botetourt case was a creation, if at all, by writs of 
Summons to the ancestor of Lord Botetourt. Those writs 
of summons, I think eighteen in number, issued during the 
reigns of Edward the Third and Richard the Second ^ ; and I 
do not apprehend that any safe principle could be drawd 
from contesting, with reference to the evidence of sittings 
between a series of eighteen wri^s of summons and a series 
of fourteen writs of summons. The only difference there is 
between that and the claim now laid before your lordships, 
is, that there is evidence of fourteen writs of summons issued 
to the ancestor of the present claimant, and that in the 
Botetourt case there is evidence of eighteen writs of sum* 
mons. But the principal use I make of that case is this, 
when it was conceded to me, that, according to the reso* 
lution in the Zouch case, generally speaking, a writ of 

*■ The series of writs alluded to were addressed to John, the seamd Lord Botetourt 
but his grandraiher, xhejiru baron, sat as a peer of parliament in the 29th £dw. I., 
and was summoned from the 33rd Edw. I., until his death in the 18th Edw. 11., a 
period of oipeteen >ears. The Botelonit case is fully stated in the Appemdiz. 
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summons gave an inheritable dignity, when that was con- 
ceded to me by the Attorney-General, I had to apply my 
mind to answer this proposition of his, namely, that we must 
have not only a writ of summons, but we must have evidence 
firom the Rolls of Parliament that there had been a sitting 
under that summons, I took leave to submit, what as a fact 
is not be denied, that there is not a Roll of Parliament in 
which the names of the peers who took their seats at that 
period are recorded, and therefore, in the distinct and pro- 
per intelligible sense of the terms ' Record of Parliament,' 
there is no record of that description affording evidence that 
the Lord Botetourt's ancestor had ever taken his seat in this 
House under the writs of summons consecutively issued 
eighteen times, and terminating in the 9th of Richard the 
Second. The Attorney-General laid it down as an un« 
qualified proposition, that there could be no evidence admit- 
ted of the fact of sitting but by a Roll of Parliament. I dare 
gay]he will admit that there exists no Roll of Parliament in 
which entries are made of the names of the barons who took 
their seats, and therefore that that could not be the sense in 
which my Lord Coke used the expression, and which has 
been verylnuch misunderstood by Cruise, that summons and 
sitting must be proved by record of parliament. The expres- 
sion used by Lord Coke in that part of the Institute is a 
loose expression, capable of the sense the Attorney-General 
puts upon it undoubtedly, namely, that there must be two 
distinct records of parliament produced to prove two distinct 
propositions : first, that there had been a writ of summons ; 
and next, that there had been a sitting recorded in par- 
liament. 

Lord Redesdale. — What case of Lord Coke do you allude 
to? 

Mr. Hart.— In the Twelfth Report, the proposition laid 
down by Lord Coke in his Institute is a general proposition. 
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Lord Redesdale. — There is a case also in the Repoi'ts. 

Mr. Hart. — Lord Coke was in the habit of proving his 
dicta by reference to authorities. 

Mr. Aiiomei/' General. — It is the Twelfth Report to 
which one of your lordships referred. 

Mr. Hart. — Lord Coke lays down the law of parliament 
in these terms^ ' the evidence of sitting in parliament by 
virtue of a writ of summons must be by the records of par- 
liament.' 

Lord Redesdale. — What is the authority he refers to in 
support of that proposition ? 

Mr. Hart. — In Lord Abergavenny's case. 

Lord Jtedesdale. — There was no such person as that re- 
ferred to in that case. It is perfectly clear that my Lord 
Coke has somehow or other confounded himself, for tlierc 
was no such person as he describes^. 

Mr. Hart. — If that was the case, he has confounded me. 

Lord Jtedesdale. — I only mention it to shew that however 
great a man he was, in the multitude of cases which he col- 
lected, he has made some gross blunders, and that is one. 

Mr. Hart. — We must take it, I apprehend, as authentic as 
far as the nature of the subject will warrant it. If it has been 
discovered there is no such person as Lord Abergavenny, 
it is very extraordinary that L^rd Coke should quote a case 
of Neville, an ancestor of Lord Abergavenny, and with great 
particularity, and not only so, but give the dicta of judges. 
It is not a little singular that he should do this in a case 
that did not exist. If that were so, I should conceive there 



' The gronnds of the noble lord's objection to the Report in question are given 
at some length in the note to the Fint Report on the Dignity rf a Peer rf the Bealm^ 
p. 482, which, with a copy of Lord Coke's Report, will be found in the Apfxvdix. 
The editor's reasons are there stated for believing in the general accuracy of Lord 
Coke's statement, notwitl»tanding that in a minor point that distinguished judge 
may have been mistaken. 
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must have been some other case in which that language was 
held. 

It is said to have been resolved in that case by the Lord 
Chancellor^ by the two chief justices, by the chief baron, 
and divers other justices. Now it is not for me to say whe-* 
ther these were a real Lord Chancellor and Justices of flesh 
^nd blood, or whether they were an imaginary Chancellor and 
Justices of my Lord Coke's ; I can only read what he has 
written, that it was resolved by them in these terms, * That 
the direction of divers writs did not make him a baron,' that 
is, Mr. Neville as Lord Abergavenny, * or noble, until he did 
come to the parliament, and there sit according to the com- 
mandment of the writ ; for until that, the writ did not take 
its effect, and the words of the writ were well penned.' 

Lord Redesdale, — What is the date he gives there? 

Mr. Hart. — In the 2nd and 3rd of Queen Mary ; that must 
mean Philip and Mary. 

Mr. Attomey-GeneraL — May I be allowed to suggest, by 
way of explanation, that that case which has been referred 
to, is 8th James I., which was in the years 1610, 1611 ; now I 
find that a claim was made for the title of Abergavenny in 
the year 1604, and that that claim was decided by this House 
in favor of the claimant, so that in the year 1604, seven 
years before the decision of that case, there must have been 
a claim to the title and dignity of Baron Abergavenny. I only 
mention that, in consequence of its being stated that there 
was no Lord Abergavenny at the distance of that case from 
the other which is mentioned. It appears there must have 
been one. Perhaps I may in the hurry have made some 
mistake as to that, and it is desirable that the fact should be 
ascertained. 

Mr. Hart. — I feel difficulty in making observations upon 
the Lord Abergavenny's case as tending to correct the mis- 
interpretation of Lord Coke's own doctrine. If I am bound 
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to doubt whether there exbted any such case as the Lord 
AbergaTeoDy*s as here recorded, whether there be a mistake 
or not m the name of the case, it is not for me to say ; but 
unquestionably my Lord Coke has stated that case as illus- 
tratiYe of his doctrine — that doctrine is bud down in a few 
words, which are, that the question peer or no peer, must be 
decided by the records of parliament- The Attomey-Gre* 
neral, from the authority of the dictum in the ' First Institute/ 
said that the summons must be proved, and the sitting must 
be proved, by matter of record. I am sorry to repeat that 
proposition of the Attorney-General; but I am under the 
necessity of doing it, because I cannot make myself intelligible 
without following up the proposition with the answer that is 
to be given to it, and the authority upon which I can found 
that answer to the Attomey-General*s reasoning ; and I shall 
call it to your lordship's attention distinctly thus — The 
Attorney-General says, there must be proof of being sum- 
moned to parliament by a Roll of Parliament, and that in 
the absence of either of those proofs the man is not a peer 
of parliament ; and the Attorney-General then follows that 
up, and says, the authority of Lord Coke amounts to this, 
that whatever may be the force of evidence laid before the 
House to prove the fact of sitting, this fact of sitting can only 
be proved by the Roll of Parliament ; and the House b bound 
to shut its eyes to every other species of evidence, however 
conclusive, however inevitable, in its proof— that was the 
proposition, and I take it up, thus unquestionably reading 
the dictum of my Lord Coke in the ' First Institute,' folio 16. 
The obvious meaning of that dictum* I admit, is as the At- 
torney-General states it to be, but it is not exclusively Uable 
to that interpretation ; and I said that dictum may be true in 
this case, if my Lord Coke considered, what has always been 
considered, that a series of summons issued from time to time 
to the same individual raises an inference by record of par- 

p 
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fiamenty that the individual summoned had taken his seat on 
some or other of those occasions. I admit that the proof of 
sitting is^ in that case^ by record of parliament ; it can be 
hardly caUed a record upon the Roll ; but it is an inference, 
a presumption of law — such a one as the mind cannot 
refrain from adopting when presented to it, looking at the 
elHect of a summons and of the mutual obKgations and rights 
of the barons of that period, that they had the privilege of 
being summoned, that they had a right to require it, and 
that it was the prerogative of the Crown to require their 
itttendance. Those obligations being mutual, it cannot be 
supposed, if the record of parliament, if the Roll of Parlia- 
ment, shows that for fourteen successive years an individual 
was summoned to parliament, and his disobedience to that 
summons, which disobedience would be highly penal upon 
him, was not noticed ; that if it does not appear that any 
penalty was exacted against him for his disobedience to the 
writ, the inevitable conclusion from the Rolls of Parliament, 
taking the writ to be an affirmative writ, and the absence of 
the name to be negative evidence from the records ; the 
conclusion is inevitable, that he must have taken his seat. 
I admit that does not come up to the difficulty of one of the 
propositions which one of your lordships has thrown out, 
namely, sitting, at the particular period, after summons — that 
I will endeavour to deal with hereafter. I did not do it be- 
fore, because the Attorney-General raised no such distinc- 
tion, whether time, with the united circumstances, created 
that descendible dignity, provided the union of the two were 
made out by legitimate evidence. Lord Coke does not say 
the summons and the sitting must be proved by the records 
of parliament, that in the interval from the beginning of the 
summons to the last of the summons, there must have been 
a sitting ; that there must have been one, and I endeavoured 
to illustrate it by showing that those who were summoned 



^ 
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were always und^r an exaction and coercion to attend^ that 
it was highly penal in a peer of parliament not to attend 
according to the tenure of the king's writ ; thence your 
lordships recollect that all those writs contain not an invi- 
tation to the person^ but the king's command, to attend at 
his peril. That raises^ I think, a conclusion in law, from 
the record of parliament saying he was repeatedly sum* 
monedi that he had obeyed the writ. In all cases of this 
kind, for a series of ages, there must have been a disobe- 
dience to a certain extent to the writ in some individuals ; 
then, how have those individuals been dealt with at common 
law ? I have stated, that an individual who failed to perform 
the duty of attendance, was subject to grievous penalties, and 
that there are many instances to be found on record, in which 
the punishment followed the delinquency K Since I was last 
before your lordships, I have had an opportunity of consult? 
ing the authorities upon the subject, and I think, that you 
will find it is impossible to doubt that a man who had been 
summoned consecutively fourteen times to parliament, could 
have omitted to appear and take his seat in some or other of 
those parliaments. In the case of the Lords Stourton and 
MordauntS which took place in the 4th James I., the dis- 
obedience of those lords to attend the parliament accord- 
ing to the writ, was attended with very heavy fines inflicted 
upon them. It is perfectly true, that there was particular 
occasion for all the lords summoned at that parliament to 
attend, and they were proceeded against for non-attendance ; 
and as the Attorney-General of that day, in order to aggrar 
vate the offence, that b, to increase the fine upon those 
persons, states various causes for attributing improper 
motives to them in not attending; but, however, in the 

I See note, {Wges 63, 64. * See p. 123. 
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first part of that reporti the Attorney-General begins by 
stating, that there were four grounds of aggravation on 
which a fine ought to be inflicted upon the non-attendants 
Lords Stourton and Mordaunt ; the first is, that it was their 
duty to attend, laying that down as a distinct and undeniable 
proposition, in the parliament to which they were summoned; 
that that was one ground on which the court should in- 
flict a penalty and fine. He urges three other grounds, not 
as grounds showing the authority upon which the absent 
lords could be fined, but attributing illegal motives to their 
absence, those motives being attributed with an intent to 
increase the fine, and which the Attorney-General states 
was a fine for not attending their duty in parliament. He 
then aggravates the charge, by showing they neglected their 
duty from nefarious motives; and went on to satisfy the 
court, that that which it was called upon to do as an unusual 
exercise of judgment was warranted by antecedent prece- 
dent; and your lordships will find in the report of Moore, 
the Attorney-General refers for an instance to the Year 
Books, in which a similar fine was imposed upon an absent 
lord in the 4th year of King Henry HI.^ He instances ano- 
ther case from the Year Books, which took place in the 3rd 
year of Edward lU. ' ; but then the Attorney-General goes 
on still further, to show the habit of fining those who did not 
attend, by referring in the same report to a statute in that 
reign, which altered the law of the country upon the subject, 
and a most salutary alteration it was. It appears, that at the 
period I am speaking of, namely, when those fines were 
exacted, in the 4th year of Henry HI. and the 3rd of Ed- 
ward III., it was at the option of the Crown either to impose 
a fine, or to seize into the hands of the Crown the lands 

1 See note, p. 125. 

' The fiiiihop of Winchester's case. — See note, p. 122. 
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of the absent baron. But the Attorney-General in that 
case shows that that was not considered quite a wholesome 
mode of correcting an omission which might be very innocent, 
though not quite excusable ; and in the 25th year of the 
reign of Edward III., a statute was enacted, by which it was 
declared the Crown should not seize the lands of a baron 
who omitted to attend, as had previously been done, but that 
a pecuniary fine should be fixed upon the absent baron ^ ; 
and agrees with the statute cited by your lordships and by 
the Attorney-General, in which he says, at a latter period, 
a scale of fines was fixed, to be imposed upon those who did 
not attend ^. Those authorities are no otherwise useful, in 
my humble apprehension, than to show that it was a duty 
imposed upon all the barons to attend, and the omission to 
perform that duty was followed by penalty and punish- 
ment ; and thence to raise the inference, that it was impos- 
sible any individual baron could have been summoned 
fourteen times, and omitted to take his seat during every 
and each of those years, and yet escape the punishment at- 
tendant upon delinquency of that kind« 

A further illustration of that proposition arises from the 
fact, that those barons who found it inconvenient to attend, 
and had no bodily infirmities to excuse them, were in the 
habit of obtaining from the Crown dispensation from atten- 
dance^ 

[Here Mr. Hart cited the case of the Lord Delawarr^ 
and proceeded.] 

That case has an important bearing, in the way of infer- 
ential reasoning, upon the present. If it was thought neces- 
sary at all for Lord Delawarr, in the 22nd year of Richard 

■ This was not the purport of that sUtate. — See note, p. 123. 

* 32nd Hen. VI. Ret. Pari., toI. ▼. p. 248.— 5e» note, p. 63. 

* See note, p. 65. * See page 183. 
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II.> to obtain a dispensation from attendance^ it must raise 
a fair inference, that the duty of attendance was looked to 
with great accuracy by the Crown at that period ; and natu- 
rally it should be so, for in those times there were generally 
forty and fifty, and not more than that number of barons 
summoned to the parliamenti a body not too large to be 
easily collected^ nor too numerous to be burthensome to any 
deliberation. 

I think your lordships will be of opinion, taking these 
circumstances together, that I do not state the case too 
highly, when I say that the omission to attend could not be 
accounted for in the absence of a fine levied upon a person; 
and that inference arises from this, upon that portion of the 
eridence which I stated, that Warine and Gerard de lisle 
appear to have been particularly favored servants of the 
Crown. I stated from Dugdale, that at the period when 
Grerard de Tlsle, in the reign of Edward III^ died, leaving 
his son Warine, then of age, the reason why Warine was 
not immediately summoned to attend the parliament, be- 
tween the 34th of Edward III. and the 4Srd of Edward 
ni., is easily accounted for. It appears, that at that time 
he was serving the king in his wars in Gascony, which 
wais the reason why he was not obliged to obtain a dispen* 
sation^; the fact of being in the king's service was consi- 
dered as a sufficient ground of non-compliance to those who 
issued the writ^. The Attorney-General states to me, there 
is no evidence of that fact upon the table ; I state it from 
Dugdale. The Attorney-General was pleased to say, ' it 
did not follow that they did not all omit to attend ; and no 
conclusion could be drawn from any expression from the 
writs summoning to parliament ; that it did not follow that all 
summoned did attend ;' I stated, that in what passed in the 

* See note, p. 180. < See note 2, p. 183. 
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5th year of Richard 1I.| there was^ so far as averment can 
go without names accompanying the averment> evidence 
from the Rolls of Parliament that Warine de lisle had sal 
in that parliament of the 5th year of Richard 11. • The 
Attorney-General said, ' that the improbability of the whole 
body attending was sufficient to countervail the language of 
that Parliament Roll ;' whether that is so or not, it will be 
for your lordships to decide. 

[Mr. Hart then noticed the writs to Warine de I'lsle in the 
5th Richard the Second, and the entries on the Roll in that 
year ; on the last of which entries he observed,] 

' On which day so came in parliament as well our lord 
the king as the prelate, duke,' (the dukedom of Lancaster 
being the only dignity of that description) ' earls, barons, and 
others the prelates, and others who had the said writs of 
summons, and being there called by their names,' (this ia 
not unimportant) * and being there called by their names, 
the knights of the shires, citizens of the cities, and burgesses 
returned for that parliament.' 

Mr. Attorney-General. — That relates to the commons, 
knights, citizens, and burgesses ^ 

Mr. Hart. — ^Thc Attorney-General says, those called by 
their names applied to the knights and citizens. I admit 
that it was necessary to call by their names persons bound 
to attend, and who were unknown except as their names 
should be proclaimed from the returns of the sheriffs ; but 
it could not be necessary to call by name the barons of the 
kingdom ; for it must be presumed that each and every of 
those great persons knew who was absent, if any were absent* 
* On which day came into parliament the earls, barons, and 
others who had a summons.* Now I conclude, at that 
period, thb is referable exclusively to the barons of the 

* See note 3, p. 76. 
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realm ; but does not the fair construction of the language 
imply that all came^ that none sent excuse, that hone were 
found to disobey the writ, and therefore there was no occa- 
sion to resort to any of those coercive measures which, in 
anterior ages, were necessary ? That I think is a fair con- 
struction of the language, that those peers, having been sum- 
moned, and having been stated to attend, did so attend. 
The Attorney-General says it is not probable that all the 
lords did attend. Why is it not probable ? The body was 
not so numerous as to render it unusual for every person to 
attend. 

Mr* Attomey-General, — It is a material fact that the ad- 
journment to which Mr. Hart has alluded is until the next 
day. 

Mr. Hart. — This is stated in a book of great legal autho- 
rity, at least, as an historical memorial of what passed in 
that early period of our parUaments. I again refer to my 
Lord Coke, whose authority I hope still stands high with 
your lordships, notwithstanding he may have committed 
errors. This singular anecdote, as I may call it, is recorded 
by my Lord Coke, 4th Institute, page 1 and 2. I will read 
the language of that great judge ^ And it is observed that 
when there is best appearance, there is the best success in 
parliament. At the parliament holden the seventh year 
of the reign of Henry the Fifth, holden before the Duke of 
Bedford, guardian of England, of the lords spiritual and 
temporal, there appeared but thirty in all: at which parlia- 
ment there was but one act of parliament passed, and that of 
no great weight. In anno 50th Edward the Third, all the 
lords appeared in person, and not one by proxy ; at which 
parliament it appeareth ' 

Lord Redesdale. — Does he give his authority for that ? - 

Mr. Hart. —In the margin he refers to the Rolls of Par- 
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liamenty 50th Edward the Third, ' All the lords appeared 
in parliament^ * 

Lord Redesdale. — The Roll will show whether there was 
an appearance or no ^. 

Mr. Hart. — I do not read this for the purpose of stating 
an historical though a legal anecdote, but for the purpose of 
pressing it into my case ; and I use it as an argument of pito- 
bability, with a view to extinguish my learned friend's argu- 
ment of improbabiUty, ' At which parliament, as it appeareth 
in the Parliament Roll, so many excellent things were sped 
and done, as it was called bonum parliamentum.^ I admit 
that the Parliament Roll will not disclose the names of the 
identical lords who attended, because the Parliament Roll is 
only referred to, to prove his proposition, that a great many 
excellent things were sped in that parliament; and there is 
no man who looks at tjje statute bpok but will see that that 
was a parliament which did enact a great many very salu* 
tary laws ; but the purpose for which I use it is this — that 
my Lord Coke, who lived nearer that period, and who might 
have better sources of information than I have with regaird 
to the absence or the appearance of all the lords, he under- 
takes to aver, without qualification, that all the lords at- 
tended, and not one attended by proxy. One must attribute 
readily and easily to that great man a spirit of falsification 

' The authorities are thus cited in the original : — 
' And it it to be obsenred, that when there is best appearance there 
is the best success in parliament At the parliament holden in the 
7th year of the reign of Hen. V., holden before the Duke of Bedford, ^^* ^^' 
guardian of England, of the lords spiritual and temporal, there ap- 
peared but thirty in all : at which parliament there was but one act 
of parliament passed, and that of no great weight In anno SOth 
£dw. 111., all the lords appeared in person, and not one by prozie : ^fp tit* 
at which parliament, as it appeareth in the Parliament Roll, so many Bmum * 
excellent things wen sped and done, as it was called Bontun Par- Patiiamewhan 
/iamcnttuii.' 

' It has been before obsenred, that the Bottt of Parliament do not record the 
names of the peers who attended, unless they were appointed to perform some dsty, 
or wart witneMct of a certain traDtactioD» b ptrliameat* — St$ note, p. 58. . 
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that would make him invent circumstances^ or to suppose 
that he had not some authority for what he stated. It 
would be attributing to Lord Coke^ that he not only invents 
a record for the benefit of posterity without authority, but he 
invents circumstances, of which he had no knowledge, for the 
purpose of authenticating the first invention. If my Lord 
Coke had confined himself to saying that all the lords at- 
tend^, he might be supposed to speak in a general sense ; 
but ^en he says that all attended in person, and not one 
by proxy, there must have been wilful falsification, if he had 
Hot some evidence before him, that all did attend in person, 
and not one by proxy. By the printed evidence it will appear 
that Warine de lisle was summoned to that very parliament. 

Lord Redesdale. — If he is summoned to that parliament, 
and the Rdl of Parliament shows that not one attended by 
proxy, that is conclusive. ^ 

Mr. Hart. — If there was no Roll of Parliament to show 
whether all or any of them attended, there could be no 
record of parliament. Warine de Flsle stands in the same 
predicament as other peers summoned to that parliament. 
He had a writ issued to him, tested in the 4dth Edward the 
Third, to appear at the parliament which was summoned to 
meet in the dOth Edward the Third. There the Roll of 
Parliament stops ; but if it stops, and omits to record the 
name of Warine de Flsle as attending, it omits also to record 
the name of every other baron attending. There is no 
Roll which records the name of any of them ; which answers 
the Attorney-General's argument of improbability. I oppose 
to his improbability, suggested in the year 18S6, Lord Coke's 
positive averment, who must be presumed to have informa- 
tion upon which he made the assertion, that every lord 
attended in person, and not one by proxy ; and I cannot help 
repeating, feeling a great respect for the character of that 
ipreat judge, to whom the law of this country is so much 
tibliged, that that which might be a palpable misrepresenta* 
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tion of the fact in penal language, must be a false assertion 
if he had no evidence of the fact he asserts. If he had said 
all the lords attended, that might be attributed to his under- 
standing diat the great body of the lords attended ; but when 
he couples that with saying not only that all attended in per- 
son, but that none appeared by proxy, that must be either 
invention, or stated on the ground of existing evidence ; and 
I apprehend that that existing evidence, which it is reason^ 
able to suppose he possessed, to be sufficient for those who 
came after him^ 

> When it is remembeied that numerotis records have perished since Lord Coke 
wrote ; that, after stating in the ' Proeme' to the Fourth ImtituU that he had 
diligently searched Rolls of Parliament, judicial records, warrants in law, and other 
' invisible works,' he says, ' I have published nothing herein, but that which is 
grounded upon the authorities and reason of our books. Rolls of Parliament, and 
other judicial records, and especially upon the resolution of the judges of latter tioiea» 
upon mature deliberation, in many cases never published before, wherewith I was 
well acquainted, and which I oblerved and set down in writing while it was fresh 
in my merooiy ;' that his works bear ample evidence of laborious research among 
the muniments of the kingdom, (bis intimate acquaintance with which he provet 
by specifymg great part of those records, and e3q[>laining the origin of the title 
of one particular class,) his statements become entitled to U)e utmost respect ; and 
where he dies a document for a fact which cannot now be so verified, we may per- 
haps conclude that it has been since destroyed. The part of Lord Coke's «»ttt < t***i Bt 
quoted by Mr. Hart b the more likely to be correct, from finding that the other part 
agrees exactly with the Rolls of Parliament. His lordship says that in the parliament 
of 7th Hen. V., only thirty spiritual and temporal lords attended ; aiid to a grant of the 
Crown in that year, we find the names of the Archbishc^ of Canterbury, ten bishops^ 
one earl, six barons, eleven abbots, and one prior — in all, thirty ; Rot Pari. vol. ir. 
p. 117. The language of the Roll of the 60th Edw. IIL almost justifies the coo- 
straction that all the persons summoned to that parliament attended. On the fint 
day, it is said, that ' ta grdndre partit des prelats et seignors, et aucuns de conmntt' 
wefB aaembled, but as some of the sherifis had not returned their writs, and also 
as Aucimt pcelatas, earls, barons, knights, &c. * n'y furent mye adonqes v<en«,' 
the King was advised to postpone the ' pronunciation' of the parliament till the 
next morning ; which was done, and proclamatioo was made that all who had sum- 
mons to parliament were to be there the next mormng at eight o'clock, and that all 
sherift should there latara tfa«r parliamentary writs ' lur greve payne. A quel le«- 
demain I'asaemblennt les pralau, due, ooiits» barons, at les antres grants and cooi- 
munes, justices, sergeants de lei, et autresen la Chambre de Peintee, &c.'— Atf. 
Pari. vol. u. p. 321. Thus, on the first day, wa are told that the gnater pott of the 
peers were present, but that as sdnm of them did not attend, the opening of parliadkeol 
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Looking at the probabilities as they arise from the circum- 
stances^ the Attorney-General says that my Lord Coke cites 
the Rolls of Parliament to show that they all did attend. 
Lord Coke's quotation is not applied to that position. I 
admit he states it as a fact^ but my Lord Coke only illus- 
trates the conclusion by reference to the Rolls of Parliament. 
He says^ at that parliament I record that every lord attended^ 
and not one appeared by proxy ; and so many good laws 
passed that it was called bonum parliamentum. He records 
that fact in order to enable others to judge whether there 
were so many good statutes passed. I cannot repeat too 
ofteny or press it too strdngly upon the recollection of the 
Attorney-General, that there existed in no period of this 
House, before the reign of Henry the Eighth, any Roll of 
Parliament which was a record of the names of the lords that 
attended ^ Then we must see whether there existed any 
Roll of Parliament, so extensive in its effect, with the 
record of the names of the lords who did attend then. I 
have stated Lord Coke's assertion that all the lords at- 
tended, and none by proxy. When he records the fact 
in his Institutes, he cites the Roll of Parliament as a 
record, that all who were siunmoned did attend. Then 



9rai deferred till the next rooming, on which next morning, pursuant to a proclama- 
tion made the day before in Westminster Hall, there auembUd the prelates, duke, earls, 
barons, and the others, &c. No distinction is made as in the preceding entry of ' the 
greater part* or of ' some ;' but the definite article is used without any qualification , 
and these entries, coupled with Lord Coke's assertion, that ' all the lords appeared 
in person, and not one by proxy,' seem almost conclusive of the fact that every 
peer summoned by the writ of the 50th Edw. 111. actually attended in person. It is 
highly probable that the authority for Lord Coke's statement were the ' Proxy Rolls,' 
which Selden and Hody inform us were formerly in the Tower, but of which none 
are now extant. About fifty original proxies of prelates have been preserved among 
Ihe parliamentary petitions, and will be inserted in the second volume of ParUamen' 
tary Writs, In p. 5 of the Fourth Institute, where Lord Coke speaks of the various 
additions to the names of peers in writs of summons, he, however, clearly means by 
the words ' Rolls of Parliament' the Writs, and not the RoUs of Parliament. 
. ' See note, p. 68. 
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looking to the RoU^ it appears that he has given such a 
construction to the general language as I contend for at this 
moment; for it appears, that the summoning being for a 
particular day, it then says, that because some of the sheriflb 
had not returned their writs, and also because some of the 
prelates and barons, and so on, had not come, the parliament 
was adjourned to the ensuing day, when they are all, in the 
ordinary terms, directed to appear. Then the Roll of Par- 
liament goes on in these terms, not expressing in terms that 
all attended, but using an expression embracing the fact that 
every one attended. For when that adjournment takes place, 
because some had not come, and the next day they met, and 
it is recorded on the Rolls of Parliament that the lords who 
had been summoned attended, is it not, by necessary impli- 
cation, to be inferred that they were all present* ? 

Lord Redesdale.—ls that the 50th of Edward III. ? 

Mr. Hart. — Yes. I apprehend that your lordships wiH 
not enter into nice metaphysical distinctions, but will qualify 
general words, so as to give a construction which would 
satisfy an unsophisticated understanding : you will so con- 
strue the meaning of the Rolls of Parliament as will satisfy 
an ordinary mind. I have a right to say, from that quo- 
tation in my Lord Coke*s Institute, that he construed 
the language of the Roll of Parliament in the same sense 
that I construe it. If I read from the writs siunmoning to 
parliament, that the Lord de Flsle was one of the persons 
summoned in the 49th of the king to meet in the 50th ; if 
I find that that parliament then assembled, and the king 
adjourned that parliament because some of the barons did 
not attend, that he adjourned it, with a command that they 
should attend the next day, and, upon meeting, ho other 
adjournment takes place; and the reason why there was 
no other adjournment is given on the Roll of Parliament, 

' Set also the argument in the note to p. 61, and in the note to page 31ft> 
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Bamely^ that the lords summoned did attend, is it necessary 
so far to criticise, as for me to say, that the words ' the lords 
attended' might not embrace all the lords ? It is for those 
who deny it to show, that though the language speaks, that 
bU attended, it is probali)e that all did not attend, but only 
some. I take it to be evident, from the Roll of Parlia- 
nent, that my Lord Coke has either given his exposition 
of that Roll as aiding his construction of the evidence it 
records, or that, besides that Roll, he had some materials of 
information with which we are not acquainted S I therefore 
conceive, from that expression of Lord Coke*s, coupled with 
die Roll of Parliament, that all did sit ; and if all did sit, 
that Warine de Tlsle was embraced in the term all. 

I find, that, in subsequent ages, the claim to a descendible 
dignity has been allowed to a great variety of noble families 
where the dignity had been long imenjoyed. There are 
a great many instances in which the inception of the title was 
ai^;erior to the reign of Richard II., but when the title was 
conceded by the parliament there was no evidence by the 
record of parUament of the ancestor having taken his seat 
in this House ; and for a good reason, because there is no 
direct record of it. There may be incidentally proof by re- 
cord, but, if I do not mistake, there is a material distinction 
in evidence between that which is called record, and that 
which may be considered proof of a fact, arising by pro- 
duction of a record of a collateral and extrinsic fact. For the 
purposes of showing that lords have sat in cases where we 
have no means of showing that there bad been a sitting 
under the summons, I again refer to Lord Cromwell's^ 
case, who obtained a dispensation. In all cases the Writs 
summoning him were sufficient to entitle him to the right to 
«it. But you can find no evidence of a sitting in parliament, 

« 500 note, p. 220. » Query, Lord dc la Warr's case. 
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the king's dispensation may be said to be proof by record of 
parliament, but it is not evidenced by the Rolls of Parliar 
ment. Another strong case, which I stated, was the case of 
Botetourt, which comes up, without qualification, to this 
principle, that there was no record of parliament of Lord 
Botetourt's ancestor having ever taken his seat. 

Mr. Attorney-General. — What Mr. Hart states is not 
die proposition I stated. I said it must appear by the Rolls, 
laid the proceedings, of parliament, that he sat in parliamient. 
The proposition which I submitted, and which my learned 
friend did not correctly state, is, that according to the lan- 
guage which this House held, and the practice that has 
aWays prevailed, it has been considered that the sitting 
must be proved by the Roll of Parliament giving evidence 
of that person having sat in parliament ; not actually a re- 
cord of his having taken his seat, but some record of parliir 
ment showing he was a member of the House, and acting as 
such. 

Lord Redesdale. — According to my recollection of the 
Botetourt case, there was a great deal of evidence upon that 
subject ^ 

Mr. Attomey-Oeneral. — Yes, my lord, he was appointed 
in parliament, which was one instance, as one of the persons 
to meet the deputies from Scotland. 

Mr. Hart. — I shall not shift from the Attorney-General's 
argument, but meet it in front. That there was evidence 

* Ste notes to pages 153, 154, 155. But it is necessary to repeat, that upon 
examination of the CcmmitUt Book in the Botetoart case, it appeared that only two 
proo& of sitting were tendered in evidence ; the one, of the 3did £dw. I., recording 
that John de Botetourt, the first baron, was one of the peers appointed to treal 
with the Commissioners of Scotland, on the afiairs of that country, but which, after 
some discussion, was proved not to have been an entry on the Chtuse Roll, but affixed 
or tacked to it, and was therefore rejected by the Committee ; and the other, the 
Roll of Parliament of the 50th Edw. III. recording, that in that parliament, John 
de Botetourt^ the second baron, vras one of the mainpernors of Lord Latimer, and 
which was received as evidence of hk btviag sit in parliunent* 
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no man could doubt ; but the instances which the Attorney- 
General has produced are not evidence proving upon the 
Rolls of Parliament that he sat in parliament. It ia no 
accurately stated in those authorities from which he has 
derived his information. I am content to take the Attomey- 
GeneraFs statement in the terms he wishes it, namely^ thfit 
the fact of sitting in parliament by the ancestor of Lord 
Botetourt appears by the records of parliament; he cites his 
authority from Mr. Cruise^ and I dare say that is accu- 
rate, for though we are not able to find the printed case, 
Mr. Cruise refers to it to authenticate his statement. I un- 
dertake to meet the Attorney-General's proposition, that it 
appears upon the records of parliament ; but I humbly submit, 
that the instances which he has adduced are not established 
by record of parliament. I do not deny that the record of 
parliament affords strong and intrinsic evidence that the Lord 
Botetourt's ancestor did sit as a lord of parliament ; or, that 
that record of parliament, coupled with the addition^ ex- 
trinsic evidence, would be satisfactory proof that he sat ; but 
evidence by record of parliament which cannot be averred 
against, and evidence flowing from the records of par- 
liament which it may be difficult to aver against, but will 
admit of it, is a different thing from that which is stated by 
the Attorney-General. Let us see what those occasions are. 
In the 33rd of Edward I., at a period when he had acquired 
or usurped the dominion of Scotland, a commission issued 
for two purposes, or rather two commissions issued for two 
distinct purposes. The first was, to meet and to considt 
with certain Scotch commissioners upon the affairs of Scot- 
land S and the other commission was to meet the Bishop of 
.Glasgow^. Those were concurrent though distinct commis- 

■ Rot Pari vol. i. p. 267. See note 1. p. 1S3. 
* Rot Pari, vol. i. p. 179. See note 2. p. 153. 



( 226 ) 

sions; and if the commission had asserted this, that the 
king our lord, directs his commission to A. B. and C. lords 
of parliament, why, that would have been a record that they 
were peers of parliamenti sitting as peers, and no averment 
could have lain against it. The evidence would then have 
been conclusive to all purposes, that the king had so directed 
his commission ; that would have been the effect of the evi- 
dence resulting from the records of parliament ; but, when the 
king's commission is directed to certain lords, who are known 
to be lords in parliament, and to other persons, is that proof 
by record of parliament, that every name inserted in that 
commission was a lord in parUament? Yet, that is the effect 
of the commission which your lordships will find in Mr. 
Cruise. If I am accurate in this definition of what is 
called evidence of record, it must be sufficient per se to 
prevail. Every thing said to be proved by record, is proved 
by that alone ; and if you are obliged to travel out of the 
record, or to aver out of the record, to repel the evidence 
or to supply it, then it is not matter of record in the pure 
sense of the word. In the Lord Botetourt's case, that com- 
mission, of which it is predicated that it is a conclusive record 
of sitting, is a commission directed to certain barons and 
other persons not barons. If the commission had purported 
to be directed to other individuals, peers of parliament, 
I should have admitted that it was conclusive evidence by 
record; but when you peruse it, and find it addressed to a 
number of lords of parliament, and to a number of persons 
not lords of parUament, what is the value of your record as 
a Roll of ParUament? 

Lard Redeidale. — What was the evidence with reference 
to that commission ? 

Mr. Hart. — Mr. Cruise refers to the printed case in 
folio ^4 of his book. 

Lord Redeidale. — That \a the record intituled ' Orda- 

Q 
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tioneS' &c. It was resolved in the committee that that 
rec<M:d is not a record of parliament, and the same was 
agreed to^. It was offered as general evidence. 

Mr. Hart. — I do not deny it, but I believe there is no 
portion of evidence that comes within the description given 
of it. I was content to concede that it contains a portion of 
evidence by record. The Attomey-Greneral is pleased to 
intimate that, although the first commission, which your 
lordship has adverted to, was rejected, yet that the second 
might not be rejected. Now, I do not say whether it was 
or not, but I take them all to come under the same objec- 
tion. 

Lord Redesdale. — I take it from the entries of this com- 
mittee of privileges that it does not appear what was ad- 
mitted in evidence, and what was not. It seems that the 
resolution of the committee was, that the thing offered in 
evidence should not be considered so, but what it was, does 
not appear to be entered'. 

Mr. Hart. — I am not contending that a legal document is 
not to be taken as legal evidence, but what I am aiming at is 
to show that this is not one of those instances which the 
Attorney-General has illustrated by the Botetourt case, 
which amounts to proof by the records of parliament. 
Taking the proposition of the Attorney-General in the 
qualified sense in which I am to understand it, it is difficult, 
certainly, not to admit that that commission for regulating 
the king's household contains evidence upon the Rolls of 
Pariiament that John Botetourt was at that time a lord of 
parliament*. That is, if your lordship will knit together 

< Rot, Pari. vol. i. p. 267. 

* The minutes of the Committee in the Botetourt claim were on the table. 
'There is no doubt from the entry on the Cimmittee Book, that the record which 

was rejected was that relating to the commissioners of Scotland in the 3drd £dw. I. 

* Hot, Pari. voL i. p. 443. This record was not adduced in the Botetourt case. 
See note lipagc 154. 
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a number of Rolls of Parliament, you may extract firom them 
the evidence of the fact^ that such a person must have been 
in existence as this John de Botetourt, and that he must 
have been one of the persons selected by the lords under 
the commission. 

Lord Rede&dale. — I ought to tell you that there is a sub- 
sequent entry. The counsel for the petitioner informs the 
committee that, in consequence of their lordships resolution 
yesterday, he should waive all other exhibits mentioned in 
the case to be on the Close Roll, and should only read the 
exhibit title, * Rotulori Parliamentariorum^* 

Mr. Hart, — I am now to understand that all the antecedent 
instances stated by the Attorney-General were rejected by 
the House, as not constituting evidence of the description 
which he said they constituted, and that which appears in 
the 50th of Edward the Third was the only part of that 
description of evidence which was admitted. 

Lord RedetdeUe. — It appears so. 

Mr. Hart. — Dropping the consideration of these former 
instances, I now apply myself exclusively, and I hope dis- 
tinctly, to that which is said to contain evidence by the 
record of parliament, namely, the instance referred to in the 
50th year of King Edward the Third. It cannot be said 
that that record is conclusive and perfect evidence, that the 
Lord Botetourt named there was a lord of parliament, 
though, that is the result the mind must necessarily come to 
by connecting other evidence. I understand your lordship 
to state that all other instances were rejected by the House. 

Lord Redesdale. — One was rejected, and then they waived 
all the rest; they did not allow the Close Roll to be evi- 
dence. 

Mr. Hart. — Then I will apply myself to this question : 
does the Roll of Parliament in the 50th year of Edward the 

> Tbe Roll of the SOth Edw. III. See note, p. 155. 

Q 2 



( 228 ) 

Third come up in evidence to show, that those who were 
sureties to the Crown for the Lord Latimer were lords of 
parliament? I do not understand that the instrument itself, 
in which they become mainpernors for the Lord Latimer, 
contains exclusively the names of lords of parliament. I 
should admit it was conclusive evidence, if there were not 
a great number of persons mentioned in that record who 
were not lords of parliament, that is, persons who were never 
afterwards summoned, as well as persons who were not sum- 
moned to that very parliament in which the suretyship b 
given ^. If I get to that extent, surely I may be permitted 

* Rot, Pari. Tol. ii. p. 326 b. The words of the record are, " £t sur oe le dit 
Seign'r de Latymer trovatt en Parltment, certains Prelate, Seign*rs cf antret, ses 
mainpemoius dunmt U Partement, de avoir son corps devant le Roy et lea Seign'ri 
a lespondre pluis avant a les articles dont il estoit issint arettex, souz certaine paine 
et forme comprises en une cedule annexe a ycestes. £t par celle mainprise le 
Mareschal d'Engleterre luy lessast aler a large, &c." Then follow the names of 
one archbishc^, three bishops, one prior, three earls, and — 

*Le Sire de Percy, s'il plest au Roi. *Mon8^ Johan de Montagn. 
Le Sire de Nevill. *Mons^ Robert de Ferrers. 

*Le Sire de Roos. *Mons'. Johan Lorell. 

Le Sire de Basset. Mons*^. William de Nevill. 

*Le Sire de Gifibrd, s*il plest an Roi. *Mons^ Rauf Cromwell. 
Le Sire la Zoiuche, pur atant come Le Sire de Berkele. 

sa terre vaut pur un an. *Mons''. Michell de la Pole. 

*Le Sire Fits Wauter. Mons^. Rauf de Ferrers. 

*Le Sire I'Estrange. Mons'. Johan de Burele. 

Le Sire de Darcy. Monsr. Johan Clanvowe. 

*Le Sire de Bardolf, s'il plest au Roi. Le Sire de Gomerriz. 

•Le Sire de Buttetmirt, Mon8^ Thomas Morrieux. 

Monsr. Johan d'Arundell. Mons'. Philip la Vache. 

Mons''. William Beauchamp. 
These to whose names the editor has prefixed this mark * were summoned to that 
parliament by writs, tested 20th Jan. 49th Edw. III., 1376, by which write the par- 
liament, which, by write tested 28th December preceding, was ordered to meet at 
Westminster on the 12th of February, 1376, was prorogued to Monday after the 
Feast of St George, t. e. the 28th April in that year. 

Lord Nevill, who is one of those mainpernors, was summoned from the 42nd to 
the 44th Edw. 111., but not again until the 51st Edw. III. ; Lord Basset was sum- 
moned from the 3 1st Edw. III. to the 13th Ric. II., but his name does not occur in 
the write of the 47th, (there were none in the 48th,) 49th, or SOtb Edw. HI. ; John 
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to say it is not that species of record of sitting which cannot 
be averred against. I am entitled to say it might be averred 
against. Permit me to suppose that an bsue were joined at 
this moment upon the question of fact^ whether the Lord 
Botetourt^ in the 50th year of the r^ign of Edward the 
Third, was a lord of parliament, and that record were pro* 
duced for the purpose of showing that he was at that time 
sitting as a lord of parliament. If I, referring to the entry 
itself, see in it the name of an individual who was never 
summoned to that parliament, and who was no lord of par- 
liament, why surely I might be permitted, if it were produced 
as specific and independent evidence of the fact of sitting, 
to aver against it, for we can show that this record contains 
a number of persons who were never summoned to parlia- 
ment; and therefore it is not of itself distinct and conclusive 
evidence that all the persons there named sat as lords of 

Lord Darey died in the 36th Edw. III., leaving Philip his brother his heir, who 
became of age in the 47th Edw. III., but he was never summoned to parliament 
until the 1st Ric. II. The Monsr. John d*Arundell was probably the individual who 
was summoned for the first time in the 1st Ric. IL Lord Berkeley succeeded his 
father in the 42nd Edw. III., and became of full age about the 4dth Edw. UL, but 
he is not recorded to have been summoned before the 5th Ric. II. None of the 
others were ever barons of the realm. Hence it appears, that of the twenty-six lay 
persons under the rank of earl, who were mainpernors for Lord Latimer, only thirteen 
were expressly summoned to that pariiament as peers ; two were summoned to previous 
and subsequent parliaments ; two, though undoubtedly barons by descent and of 
full age, were not summoned until two or more years afterwards ; one was summoned 
for the first time in the 1st Ric. II ; and eight never were summoned, nor were ever 
considered as barons of the kingdom, though some of them, if not all, were bannerets. 
Upon this subject, the Lords* Committees^ remark, in their Fourth Report, p. 88, 
' It ought, however, to be observed, that it has been asserted, and there seems to 
the Committee reason to believe, that some penwns who were earls or barons have 
been present, though their names do not appear on the Roll of writs of summons for 
that parliament, particularly in the cases of persons who, when the parliament was 
first ordered to be sunmM>ned, vrere absent on the king's service : in which cases 
writs may not have been ordered to be issued to them because they were so employed, 
and therefore could not atteiid whilst engaged in that employ, and if before sum- 
moned to parliament, they may have attended without any special writ issued for the. 
purpose.' 
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parliament. You may combine with it some collateral ex- 
trinsic evidence, to render the proof complete; but you are 
not to take it in the sense of a sitting being shown by the 
Rolls or Records of ParUamentj and that that alone is ad- 
missible as proofj and that the House is bound to shut its 
eyes to every other species of proof. Among persons who 
are on that record as mainpernors for the Lord Latimer, 
who were never summoned as peers, are Johan de Burele, 
Johan Clanvowe, Sire de Gomerriz, Thomas Morrieux, 
Philip de la Vache, and two others; and if it be true 
that that Roll of Parliament is conclusive evidence that the 
mdividuals there named sat, and that it is the only evidence 
that they sat, it was as competent for either of these indi- 
viduals, upon a question arising, whether they were lords of 
parliament or not, to have produced that roll and to have 
said in any court of justice, here is the Roll of ParUament, 
and this Roll of Parliament shows that in the 50th of the 
king I became surety for the Lord Latimer, and that is a 
proof that I, as surety for the Lord Latimer, am also a lord 
of parUament. If a lord of parliament were called on to 
prove that he had had sitting in that parliament of the 50th 
of Edward the Third, and he had in issue joined between 
the parties undertaken to prove the fact of his sitting 
exclusively by the production of that roll, and he had said, 
* here you find mc in the Roll of Parliament as surety for 
the Lord Latimer, and therefore it is evidence of sitting by 
me and my ancestor;' I should answer, the same proof 
would prove that the other persons sat in parliament, and, 
therefore, that record is not per se evidence of the sitting. 
I admit that as a record it has great authority, and is strong 
evidence, coupled with other circumstances, that John de 
Botetourt was a lord of parliament, though the other indi- 
viduals were not lords of parliament. But it is not the 
question whether evidence can be produced which leaves no 
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doubt, but whether one distinct specific piece of evidence 
akme can be produced, and which shuts out every other 
species of proof or inference. If I said more than this, that 
I resort to the RoU of Parhament to prove that my ancestor 
in that year in parliament became surety to the king for an 
individual, that raises a strong inference that he was there 
as a peer ; but that inference does not arise exclusively from 
that portion of evidence, for I am forced to admit that other 
individuals are named in the same suretyship that were not 
lords of parliament, and, therefore, I must exclude the in- 
ference when some were not lords and some were lords of 
parliament. I must exclude the inference that my ancestor 
was not one of those who was not a lord of parliament, by 
producing other extrinsic and collateral evidence for that 
purpose. I must supply the record, I must give additional 
evidence. When I come to give additional evidence, the 
road is a very short one and an unanswerable one ; for I 
then produce the writ of summons, and coupling that writ of 
sununons with the inevitable inference arising firom the &ct 
of the man who was so summoned being a mainpernor in 
parliament, then the inference is inevitable, that he must 
have first taken his seat as a lord of parliament. But that 
is a very di£ferent proposition from saying that no other evi« 
dence, although equally cogent, can be admitted as proof, 
except the Record of Parliament. So that if my Lord Bote- 
tourt had had no other proof of bis ancestor having sat 
in parliament, except that suretyship in the 50th year of 
that king's reign, I say his title must have fiuled, if the pro- 
position is true, namely, that the record, and the record only, 
shall be proof of his sitting. That record may constitute an 
integral part of the proo^ but you must make the record 
apply to the fact, by giving extrinsic and additional evidence 
of the writ of summons. If that be the case, I am clear in 
saying that there is no Record and no Roll of Parliament 
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which exclusively and distinctly describes my Lord Bote- 
tourt as a lord sitting in parliament. If I bring it to that 
extent^ then divesting the case of the absolute necessity of 
proving that distinct fact by an individual and distinct piece 
of evidence^ I am just as much at liberty to be let into the 
other circumstantial evidence I have adduced to the com- 
mittee, as Lord Botetourt was at liberty to be let in to this 
collateral and corroborating evidence which he was permitted 
to be let into, and which, joined together, made his claim 
conclusive and unanswerable. But there is another feature 
arising in this case. In the ParHamentary Roll of the 50th 
of Edward the Third, a Ust of names is recorded as main- 
pernors for my Lord Latimer, among which are the names 
which I have read. 

Mr. Attorney-General. — The very title of it is, * lords 
and others \ and in the recapitulation of the names, you 
will find De Botetourt is called a lord ; and the others are 
not so described. 

Lord Redesdale. — It is Sire de Buttetourt. 

Mr. Hart. — You will find among that class of non-privi- 
leged subjects in this list, the ' Sire de Gomerriz ;' if the 
word ' Sire' constitutes Lord de Buttetourt, as much does it 
constitute Lord de Gomerriz ; I will venture to say that there 
is no distinction. 

Lord Redesdale. — All these persons must have appeared 
in parUament. 

Mr. Hart. — Yes, there must have been an appearance in 
parliament, they could have given suretyship in no other 
way. They must have personally appeared and acknow- 
ledged themselves to be indebted to the king, and if the ap- 
pearance in parliament was conclusive evidence that Lord 
Botetourt sat, it is equally conclusive evidence that the Sire 
de Gt>merriz sat. 
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Lard Redesdale. — He was in parliament, but it is not 
evidence he sat as a peer. 

Mr. Hart. — He had taken his seat in parliament : it is 
about as conclusive, as that because I am indulged with the 
honor of standing here to address your lordship, it would 
be an evidence that I had sat in parliament; I have stood 
here in parliament some time, but is that a reason it should 
be conclusive by the record ? I have now done with thb 
part of the case, and we then come to the next point, which 
presents another feature, not a very overbearing one, but in 
questions of this kind every circumstance is worth attending 
to, for the purpose of showing, that at that time, namely, 
in the 5th of Richard II., the summons to parliament raised 
an implication, that the party summoned had an inheritable 
dignity. It is not a dignity extinguishable at the will of the 
Crown so as to omit or refuse the summons. I am informed 
that every person whose name appears in the writ of sum- 
mons of the 5th of Richard II., was again summoned to the 
following parliament, and their posterity have sat in parlia- 
ment as peers, with the exception of Warine de lisle, but 
that exception arose from the fact, that he died before the 
summoning of the next parliament, and had no male pos- 
terity to represent him. The next portion of evidence, is 
evidence of sitting by a record of parliament. Whether it 
is evidence, it will be competent for the Attomey-Greneral to 
say ; but we will aver against that record of parliament — 
we will show it contains false matter, and if it is shown that 
it contains false matter in the one part, we imdertake to say 
that the House ought to reject it though it be of record in 
parliament. Every part is a proposition for your lordships 
to deal with ; but I cannot help thinking that the Attorney- 
General has treated the king*s patent with less of respect as 
to its integrity than it ought to be treated with ; for there is 
no evidence of it being false, as my learned fnend states. 
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A misconception, or an inaccuracy of expression, in any 
instrument^ is a very different thing from what can be called 
a falsehood, asserted in the &ce of contrary knowledge. Not 
only has every averment, and every recital in that charter, 
not been falsified by evidence dehors, but every recital in 
that charter is to be taken to be substantially true ; and if 
it be substantially true, your lordships will not criticise the 
expression, if there be any expression, which admits of criti- 
cism. It is to be recollected, that in the 22nd year of Henry 
VI., a patent of nobility was granted to John Talbot, son of 
John Earl of Shrewsbury by Margaret, the lineal descendant 
of Warine de lisle, that John Talbot, by a patent, in the 
22nd year of King Henry Y I., had the dignity of Baron de 
risle and Viscount de lisle granted to him and his heirs. 

Lord Redesdale, — Not by the same patent. The recitals 
therein are of importance. 

Mr, Hart. — It ^mounts to this ; all the ancestors of Warine 
de risle, and all his ancestors, had seat and pre-eminence 
in parliament. 

Lord Redesdale. — It is so recited in the patent. 

Mr. Attorney-General. — And there are these words, 
* fix)m time immemorial, and by virtue of the possession of 
the manor of Kingston Tlsle.* 

Mr. Hart. — I shall take leave to say there is no such 
thing in this patent ; I shall take on me to say, there is no 
such averment in this patent. As it would be an important 
feature, I have looked at it again and again, for the purpose 
of seeing whether the impression it has made on my mind 
is or not founded on a fallacy. I know there is a great deal 
in the patent that might be more accurately expressed. 
Now, permit me to call attention to those parts, which, 
I say, could not have been falsely introduced as recital, 
without its being competent to predicate the same thing of 
every patent that passes under the Great Seal. An instru- 
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ment is produced for the purpose of proving a distinct fact, 
and you find that fact averred by the recital in the instru- 
menty whether it be a patent or a solemn deed ; and you 
produce that instnunent alone, to prove by the recital the 
fact. You certainly break down the fact appearing on the 
instrument, if by turning to another part of the same instru- 
ment you show that another recital, apparently as positive 
as the antecedent recital, b totally false; then those who are 
to judge are reduced to this dilemma — if I show that the 
last recital which I now put my finger upon is false, why 
may not the first recital be likewise false ? It does not draw 
you to the positive conclusion, that because the one is false, 
that therefore the other must be fabe, though it raises a 
violent suspicion that the other may be equally false with the 
first. But then let us see whether there be in this case a 
single averment to which the odious epithet of fakehood can 
properiy be applied. The patent issued for the purpose of 
ennobling John Talbot, the son of the Earl of Shrewsbury, 
then fighting in France. As it might be usual in cases of 
this kind, it begins with a recital of the pedigree of John 
Talbot, which so far as it goes cannot be doubted ; because 
it is admitted that on the present occasion we have verified 
the pedigree to the extent of showing that every syllable of 
this preliminary statement is true. After stating John 
Talbot to be descended firom Margaret, a daughter of Eliza- 
beth, the king*s relation, it is said that they, that is, the 
iather of John, and Margaret his wife, then had between 
them a son, named John Talbot, to whom the Earl of 
Shrewsbury and Margaret his wife had given the manor and 
lordship of Kingston lisle, which they had lately possessed. 
Now let us refer back to the first recital, and see if that is 
fidse. ' Know all men, that whereas Warine de Tlsle Lord 
de risle' — (the Warine de I'lsle we are now contending was 
the Lord de Tlsle, and the only Lord de Tlsle) — ' deceased, 
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was lately seised^ among other things, of the lordship and 
manor of Kingston lisle, in the county of Berks ; ' that is 
the whole recital, that * Warine de Flsle, lately deceased, 
was seised of the manor of Kingston lisle, with the appur- 
tenances ; ' where is there any pretence for saying he was 
not so seised ? he was seised ; I do not mean to say he was 
seised as of a manor in capite of the Crown, but it merely 
predicates of him that which b true, that he was seised of 
the manor and lordship of Kingston lisle. So far there is 
no imputation of any false recital ; and reciting the pedigree, 
it says, which manor the Earl of Shrewsbury and Margaret 
his wife lately held as their property, upon the partition of 
the tenements of their ancestors, and which after their death 
came to them; and which manor of Kingston lisle was 
partitioned to Margaret. There is an inference arising from 
this, undoubtedly, that it was considered as a right thing to 
make the grant of the Crown to him who had taken that 
lordship which had been so held. It goes on to state, that 
^ we, considering the premises, and considering that that 
Warine de lisle, and all his ancestors, by reason of the 
lordship and manor, had had the name and dignity of a 
Baron and Lord de lisle from time whereof the memory of 
man was not to the contrary.* If the Crown had conceived 
the fact to be that there was a dignity by tenure, and thought 
fit to grant it specifically, that is no proof that Warine de 
lisle did not sit as a lord of parliament. Whether they had 
seats as lords of the manor of Kingston lisle is now totally 
impossible to be traced; but, it is said, that he and his 
ancestors had had seat in parUament from time immemorial, 
and that they had had it as lords of the manor of Kingston 
risle. I admit that there may be distinct portions of a pro* 
position — one true, and the other without imputation ; not 
accsuxately true — but the one would not negative the other. 
m quite dear, that the ancestors of Warine de lisle had 
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had the possession of the manor of Kingston Tlsle from time 
nmnemorial, and the very document that the Attorney- 
General produces as evidence of the falsehood of that aver- 
ment, that the ancestors of Warine de lisle had had the 
seisin of that manor from tune immemorial, is a document 
proving the affirmative, that they had had that seisin from 
time immemorial. The document referred to, is the record 
of a fine levied in the 54ih year of King Henry III. by which 
Warine de lisle acquired the seisin of the manor of King- 
ston lisle. That would negative any averment that that 
Warine de lisle, who so acquired the dominion by means of 
that fine, held of the king in capite; but it does not negative 
the assertion that the ancestors of Warine de lisle had been 
seised of the manor of Kingston lisle from time immemorial ; 
and for this reason, indeed, it affords the strongest evidence 
that it had been so. The effect of that fine was this — that 
it was levied by a person who appears to have had the seisin 
in fee of this manor, which was held of the Crown in fief. 
That fine was levied to Gerard de lisle, the ancestor of our 
Warine, to hold to him. Your lordships recollect that that 
fine passed anterior to the period before the statute of Qtda 
emptoreSf which prohibited the grants of such lands held of 
the Crown, or superior lords, to be held of inferior feudato- 
ries. At that time, it was competent to a person in the 
seisin of a fee held in capite of the Crown to create a sub- 
ordinate fee, and by that means to constitute a grantee 
the vassal of a grantee, leaving the grantee the vassal of the 
Crown. Now this is particularly a grant of that species; 
and when your lordships see that a female De lisle makes 
this grant to an individual of the name of De lisle, it is an 
inevitable inference, in the absence of any thing to contradict 
it, that that fine was levied to the use of Gerard de lisle by 
Alice de lisle, the ancestor deriving this estate through a 
succession of ancestors. But it does not stop there ; the 
uses of that fine are evidence of the family connection be- 
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tween the cognizor and the cognizee in that fine, and that 
there was a provision of Alice to a descendant, a puisne 
branch, to be held of her in chief, when the manor in chief 
should descend as a subordinate fee. I illustrate that, and 
prove it by referring to the uses of the fine itself. This 
manor of Kingston Tlsle, an ancient inheritance of the family^ 
is granted to that Warine to hold to him and the heirs of 
his body. At that period the statute cle donis had not 
been substantially repealed by the device of common re- 
coveries. Therefore that grant to Gerard de I'lsle is to this 
extent proof, that in a family settlement the parent or the 
ancestor was about to provide for a junior branch of the 
family, which was so connected with the head of the family, 
that it could not be alienated for the grantee. Then further 
evidence is, that the grantor reserves to herself a pension or 
annuity of £160 for her life : the estate is to be held by the 
grantee and the heirs of his body of the grantor and her 
heirs. Then there is a reservation by the terms of the fine 
of «£160 a-year to be rendered to her during her life, and a 
service of a knight's fee to be rendered to her and her heirs. 
I hope that will be thought an extremely important feature, 
to show that there was sufficient proof that that fine did not 
constitute the foundation or the inception of that acquisition 
of this estate by the family of De lisle. On the contrary, 
it is fair to reason that it is evidence that this was an ancient 
family inheritance, which the head of the family had enjoyed 
from times of which we have no record. But at the period 
of the 54th of Henry the Third, an ancestor was seised of it, 
who was disposed to portion ofi^ a part as a subordinate fee, 
as a provision for a younger branch, reserving out of it to 
herself during her life a sum by way of rent, and afterwards 
teserving to her heirs from the grantee the service of a 
knight's fee; so much for the value of that fine which is said 
to countervail the averment of this patent of the king. 

that be the case, whether it is so clear from the 
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averment of the patent, that the ancestors of Warine de I'lsle 
had had, from tune immemorial, seat in parliament, it does 
not aver that that seat in parliament which they had, was a 
seat by reason of tenure. It merely states, that they had, 
from time immemorial, been seised of the manor ; nor does 
it assert that that seisin gave to them an inheritable dignity 
or a title of dignity of any kind : it stops there ; but it says 
the Icing, considering the premises, namely, that such was 
the pedigree of the family of De I'lsle, that tiiey had, from 
time immemorial, been seised of that manor. But it goes 
on in distinct and specific terms to declare that they had 
seat in parliament ; not seat as the lords of the manor of 
Kingston Tlsle, for that requires better evidence than seems 
to have been offered. But the distinct proposition is, that 
they had seat in parliament ; but it is said tiiat it is false in 
the recital, if there be nothing to impugn the integrity of 
that averment, though he had seat in the parliament. Let 
us see how probable it is, that the officer, who was to make 
out the patents, should be mistaken in the fact that Warine 
de risle had had seat in parfiament, or if he was not mis- 
taken in that fact, whether it was possible, in the presence 
and hearing of Uving witnesses in the House itself, to have 
dared to aver the fact that Warine de Tlsle had had seat in 
parliament ? For this purpose, it is not unimportant to look 
at the time which had elapsed between the death of Warine 
de risle, who, by the patent, is stated to have had a seat in 
parliament, and the date of this patent, and I think it may 
be considered as a period, or approximating to a period, of 
fifty years ^. Was there not in this kingdom, was there not 
in the constituted body of this House, was tiiere not living 
memory which could have personally contradicted that faise^ 



' Sixty one or two |caii, a period nost likely beyond Uke memory of any member 
of tlie House. 
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hood, if it had been a falsehood ? We are to presume that 
the patent, the 22nd of Henry the Sixth, had been produced 
and read in parliament as the ground of a noble lord taking 
his seat. If it were there recited of a person whose life and 
birth, and whose death many individual persons must have 
remembered, and there were probably in parliament indiTi- 
duals who must have known that Warine de lisle did not 
sit in parliament at the time of his death, would the Crown^ 
knowing this was a falsehood, have permitted the imposition 
to have passed without observation ? The Crown had no 
inducement to place upon the face of its patent a fidsehood 
or a niis-ilcscription or a mis-recital of any nature. The 
authority of the Crown was commensurate with granting with 
or without reasons ; therefore it cannot be well supposed that 
the Crown would itself recite on the face of its patent a false- 
hiKxl, for no other purpose than merely reciting a falsehood. 
If it were not true, it must have been the negligence or the 
ern>r, for it could not be the fraud, of the person who drew 
up the vmtent ; for no one can doubt, if John Talbot had been 
denvnded (W>m the dregs of the people within the last gene- 
ration, there were achievements sufficient to justify the king 
in conferring the rank of nobility upon him and ennobling 
his blood to all posterity*, as every day's experience shows 
has been the happy habit of this coun^. John Talbot was 
the most eminent man in the nadon at ^t tune ; he chd not 
owe his nobility exclusively to that portion of his pedigree 
liAfl there. The king might have an inducement to enno- 
kite him in A« BfiMiinc of his father, in addition to his other 
iMIa ti M>V ^^ lineal descendant of a line of barons who 
A jLggn ggfifigMkhed with the life of Warine de lisle, in 
ffif of th^ reign of King Richard the Second. Was 

ttagl mMblj iat«iid«d to alliide to the merits of Sir John TtJbot^sfaAer, 
\ gul W 8llf«Wi^^«7f te ^ ^^^ Ttlbot does not i^ppear erer to hare dis- 
MmsI/ fai tsjr ptrtkalar maBncr. 
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not that a natural and an obvious ground of reciting that fea- 
ture among others of his title. I apprehend, therefore, that 
there cannot be said to be an averment of it by evidence 
from the records of the House, or that there is falsehood, or 
that it is brought into doubt with regard to the anterior 
recital, that Warine de Tlsle^s ancestors had had a seat in 
parliament from time immemorial ; but there is a distinct fact 
here averred, which I say is conclusive evidence that Warine 
de risle appears, by the record of parUament, to have had 
seat in this House : it is positive and affirmative evidence of 
that. 

There is another feature of this case, which the Attorney- 
General has adverted to as containing a falsehood, or to use 
a mitigated expression, as averring a mistaken fact, namely, 
that it is asserted that Margaret, together with her husband, 
the father of John Talbot, had granted the manor to him. 
The Attorney-General says they did not grant the manor to 
him. It is admitted that Margaret the mother inherited 
the estate, and had the seisin of it, but he says, there is no 
evidence of the fact that they had granted the estate, but 
there is contradictory evidence ; and he produces, to con- 
tradict the record of parUament, an inquisition. If there can 
be no averment againt a record of parliament, which the king's 
patent is, how is it permitted to him to produce a private in- 
strument, an inquisition taken on the death of a tenant of the 
Crown, to prove that the king's record in parliament contains 
a falsehood ? How is it to be permitted to falsify a king's 
grant under the great seal, by saying, I will show you that 
the grant falsely recites a conveyance and a gift from John 
and Margaret, because I produce an inquisition, which I 
say must be true ; all inquisitions must be true ; and that 
shows that Margaret died seised of the manor. If that 
were the case, it is but a conflict of evidence between two 

R 
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specific documents ; and the question is, whether the inqui- 
sition averring that Margaret died seised, she having sur- 
vived her son John ; or whether the king*s patent, reciting 
that Margaret had given her estate to John, is true ? Your 
lordships must in some cases be reduced to the dilemma of 
weighing the value of doctunentary evidence for and against, 
in order to see to which you are to give the preference; and 
if that were the whole of the case, there would be little 
more to do than to examine whether the king's grant is proof 
of the fiict ; and if there be mistake or falsehood, the inqui- 
sition must be mistaken. I say not only that the inquisition 
must be mistaken, but there is very perfect evidence to 
show that it probably was mistaken, when it comes in contra- 
diction to the statement in the king's grant. For that purpose 
your lordships have only to look at the dates which refer to 
this portion of the pedigree, where it is shown that Margaret, 
Countess of Shrewsbury, the grantee, died in 1467. She is 
supposed to have made, and is averred by the patent to 
have made, the grant to her son. She not only survived her 
husband, but she survived her son John, to whom die grant 
was made. John was killed in the wars of FVance on the 
80th of July, in the 31st of Henry the Sixth, leaving an 
infant son, who survived him. Being an infant at the death 
of his father, he had no parent to whom the care and 
custody of his lands or of his person could devolve but 
his grandmother, the Margaret who had made the grant to 
his father ; and although the inheritance could not be re- 
assigned to the mother on the death of his fether, yet the 
care and custody of the lands and of the person of her infant 
grandson would natiurally devolve upon her. She would 
naturally take possession and be in the ostensible dominion 
of the estate her son had had. He died without issue 
before he attained the age of twenty-one years, and left a 
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flister, Elizabeth, to whom the land would likewise descend, 
but descend as subject to the care that would attend it 
in the case of an infant. That Margaret died in 1467; 
and there is the highest probability that when she died 
she was in the possession of the estate, and that it was 
known to be an old family estate. It probably would be 
unknown to the jury attending an inquisition of this kind, 
that she, during her life, had divested herself of that seisin, 
and had transmitted it to her son and his heirs, and that 
the actual possession which she held at the hour of her 
death, the usufruct being to her own benefit, it was aban- 
doned for the benefit of the daughter. The inquisition 
would not investigate the title, if it found two great indivi- 
duals at the time of their death in the de facto perception 
of the profits ; they would naturally return that they died 
seised of it: that connecting itself with the acknowledged 
circumstance that she had been seised of it, that the inhe- 
ritance came into the family as her inheritance, which raises 
an inference to justify a jury on the inquisition in coming to 
the conclusion, without fisdsehpod or without mistake, that 
at the time of her death she was seised of it. But that was a 
misapplication arising firom the circumstance, that at that 
period her heirs, or rather the heir of her son, who was 
the grantee, was an infant, and upon her, as the grand- 
mother and guardian, devolved the title to the property. So 
that the last and only imputation the Attorney-General has 
thrown upon the integrity of the patent, and consequentiy 
upon the value of the evidence arising from it, seems to fall 
to nothing when it comes to be sified ; and there is nothing 
to impeach tiiis patent. It wouM be a mischievous principle 
if your lordships, or any court of justice, were to permit 
matters of record ever to be brought into discredit or doubt 
by suggestions such as have been produced here. That 
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barons* bench ; and the lords have had much contest upon 
that subjects There was one case^ in which half a dozen 
competing parties were resisting the claim of a particular 
baron to have a seat at a particular date, and the ground of 
that resistance was, not that the individual was not entitled 
to an admission in the House, but that if permitted to 
found his claim on that particular title, or that particular 
inception of his title, he would take rank over them; and 
the House decided that the baron who made his claim 
had made out that the inception of his title was at a par- 
ticular period, and it is declared by the House that he 
should have rank and station on the barons* bench next after 
the Lord Berkeley and Lord Audley. I do not know whether 
it is material for me to illustrate my position by saying that 
if the recital in the patent that Warine de Tlsle had seat 
in parliament had been false, there were many barons, 
whose baronies had been created subsequent to the death of 
Warine de Tlsle, who would have resisted the falsehood, by 
saying it cannot be made out as a fact. * We, the living 
witnesses, know he did not sit in parliament ; it is but sixty 
years ago he died. There are hundreds of persons that can 
prove that Warine de Tlsle never sat : he did not sit as peer 
in parliament at the time of his death, as this patent avers' ^. 
I must conclude, by the absence of any resistance to that 

* The case alluded to is, probably, that of Lord Frescbville, which will be fully 
stated in a future note. 

* Lord Fitiwalter. Su next page, and Ftnt Report on the Dignity rf a Peer 
if the Realm, p. 486. 

' The patent granting the dignity of Baron de Tlsle to John Talbot gave him 
no higher precedence than the date of that instrument, though it was probably in- 
tended to place him in the precedence of Warine de I'lsle. It is not possible to 
determine what the precedence of Warine de I'lsle was, whether from the date of the 
first writ addressed to him, from the date of the solitary writ to his father, or, ac- 
cording to the recital in the patent, among barons whose ancestors enjoyed that dignity 
from beyond legal memory. As has been before remarked, the writs of summons 
afford no rules by which to judge of the precedency of peers of the same rank over 
each other. Very few notices of questions of precedency occur on the Bdb of Par* 
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recital, that the recital was known by the House itself to be 
true ; and it must be taken to be undeniable, because it was 
undisputed. It was undisputed at the period between the 
date of the patent and the alleged fact, which might have 
been disputed by an abundance of hving testimony, which 
could have been brought forward to have impeached it. In 
the Fitzwalter case, which is stated in page 486, in the notes 
to the First Report of your lordships* Committee, it ap- 
pears that Lord Fitzwalter asserted his title to a prece- 
dency on account of his high and older title, and that it 
was decided that, though he stood under an ostensibly ju- 
nior title, he had a right to be seated according to an older 
title, and his place in the House was changed on that 
principle. I cannot help thinking, that that being the 
practice of this House, that there must have been at that 
time a great number of barons who were interested per- 
sonally in resisting such an assertion, if it was not true; and 
the very silence with which it passed is evidence that it 
was true. 

Lord Redesdale. — Does it appear where John Talbot took 
his seat after that? 

Mr. Hari. — I cannot find that it appears. 

Lord Redesdale. — How long before he was created 
Viscount? 

Mr. Attorney-General. — * John Talbot' is mentioned re- 
peatedly in writs of summons. I do not mean to say that 

lUanentt and of those few none of the parties were below the rank of earls. To judge, 
however, from the proceedings relative to the claim of John Mowbray for prece- 
dency of the Earl of Warwick in the 3rd Hen. VI. great attention was then 
paid to the subject. See Rat. Pari. vol. iv. p. 267, et seq. The earliest dispute 
for precedency of one baron over another appears to be in 26 Hen. VIII. between 
Lord Morley and Lord Dacre of Gillesland. Lords* Journali, vol. i. p. 79. The 
next claim was made by Lord Stafford and Lord Clinton in the 4 & 5 Ph. &l M. Ihid. 
p. 422, from which time until the 12th Jaq. I. the only claims that occurred were 
those of Lord la VVarr in the 39th Edw. Ibid, vol. ii. p. 192—196, and of Lord 
Abergavenny and Lady Despenaer in the 2nd Jaq. I. Ibid. p. 262—345, and 625. 



( 247 ) 

that 18 an absolute and positive rule, but it appears he 
generally took his seat much lower down in the list of names 
than James de Audley, The list of names is in the Appendix 
to the First Report* 

Lord JtedesckUe.-^Do you mean the order in which the 
names are stated? If you compare the different ones, you 
will find that the order in which they are placed is no rule 
at all. 

Mr. Attorney' General. — There is no rule for comparing 
this, certainly ^ Will you allow me to refer you to page 916, 
which is three years after the date of the patent ; you will 
find that he is only fourth from the bottom. 

Lord Gifford. — There is one earlier than that. 

Lord Redesdale.—Peige 908, * John Talbot de Lysle' is 
mentioned, he is five from the bottom. If you look through 
that list it is impossible that the order in which they stand 
can decide their precedency, because there liord Poynyngs 
is placed before Lord Dacre de Gillesland, and Baron 
Audley before Baron Zouch. Lord Bourchier is mentioned 
afterwards, and then comes Talbot de Lysle, and then West, 
and then Scales Chivaler. It can afford no rule at all ; it is 
impossible to infer any thing from that. One of the oldest 
titles is after a vast number of modem ones. 

Mr. Hart. — If there does not appear to have been any 
permanent or fixed rule, nothing is to be derived from it in 
that view either way. The remaining part of the case to be 
noticed, arises from an observation thrown out by the Attor- 
ney-6eneraL According to our pedigree it was necessary 
to extinguish the line of issue with Robert Dudley, Earl of 
Leicester, in the year 1588, in order to show ourselves the 
representative of the family. We stated that Robert Dudley 
died without issue male, and in evidence of that fact pro- 
duced his will, in which he declares that a person of the 

* Set note, p. 70. 
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hame of Robert Dudley, afterwards a Sir Robert Dudley^ 
is what he calls his base-bom son. One would think that 
when a father, such as the Earl of Leicester was, who ap- 
pears to have been very much attached to that base-born 
son, and to have given him aU that he had the power of 
giving ; when it appears that that son was a man of eminent 
dignity and character, and of great acquisitions, one would 
think that if he had been the legitimate son of the earl ; if 
there had been a hope that any series of misrepresentations 
on the part of the earl would have served to have given 
legitimacy, or rather the colour of legitimacy, which did not 
exist, he would rather have done so than to have thrown the 
imputation of illegitimacy where it did not exist; that I 
should have thought a fact not to be disputed. But then 
as the earl died seised of an earldom granted to him and 
the heirs male of his body, vrhatever might have been his 
inclination to stop the descendibility of the earldom, he 
had no means of doing it, if his son Robert was really his 
legitimate child. He was not in want of pecuniary assist- 
ance ; he was a man of great respectability and reputation. 
Can it be supposed that he would permit that dignity to 
which, if he was the legitimate son of the Earl of Leices- 
ter, he was entitled, to have dropped, and himself to have 
borne the character of being an illegitimate son, and not 
an earl and peer of this kingdom, up to the hour of his 
death ? But it is more than that ; your lordships are to sup- 
pose that he would feel himself so aggrieved and so offended 
at not being allowed the title of legitimacy, that he went 
abroad in the service of a foreign prince, where he became 
eminent, and by whom he was endowed with the highest 
dignity. Was the kingdom of England at that time like 
Algiers, or any of those territories where the king could 
•xtinguish at his pleasure the highest and dearest privilege 
of tho first nobles of his kingdom ? If Robert Dudley 
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could have made out hid title by legitimacy to the earldom 
of Leicester S is it possible that if the Crown had thought 
fity by intrusion upon his rights, to have granted the title of 
Earl of Leicester, or any other title, to some other favourite, 
that he would have shrunk from the contest ; that he would 
not have come into this House for the purpose of demanding 
your judgment whether, without the inclination and against 
the will of the Crown, he was not entitled to be seated by 
your lordships ? Was there a peer in parUament who would 
not have supported his right if he was capable of it ? because 
his support would not only have been lent to the purpose of 
justice, but to the support of his own rights and privileges. 
If it was said that he went abroad in disgust and broken- 
hearted, and being refused that title to which he had clearly 
a right as the legitimate son of his father ; if he was sup- 
posed to have shrunk from such a contest, capable as he 
was by his friends to assert his claim ; what peer might not 
have been driven from his inheritance by a grant of the 
Crown? Another observation is, that the monarch who 
possessed the Crown was not of that character and dispo- 
sition to infringe on the rights and privileges of any of his 
subjects. Whatever we may think of certain peculiarities 
of his character, in giving way too much to friends to whom 
he was attached, if Robert Dudley had been the legitimate 
son of his father, and if he had not had a friend in the 
world, if it had been in the king's power to have said whe- 
ther or not he was to inherit the dignity, no man can 
doubt but the justice and equity of His Majesty's mind 
would have induced him to have said ' you shall be invested 
with that dignity/ Then the Attorney-General alludes to 
the proceedings in the Star Chamber. But those proceed- 
ings in the Star Chamber have been noticed, to show that 

' If legitimate, be would have been also entitled to the earldom of Warwick. 
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there ws a conspiracy between certain nefarious persons to 
construlct a body of evidence, by which it should be made 
out that he was the legitimate son. These nefarious indi- 
viduals were conspiring together in concert to construct 
evidence not to be used eo instanH, but to be used at some 
future period to prove, when time had thrown matters into 
obscurity, that there had been a marriage between the mother 
of Robert Dudley and the Earl of Leicester. It does not 
appear that the Earl of Leicester was contaminated with the 
vileness of that conspiracy ; but it does appear that there 
was suspicion that his mother was a party to it. Nothing 
appears from which to impute any thing discreditable to 
him ; but the Attorney-General says it seems from the evi- 
dence in the Star Chamber that the witnesses swore to a 
marriage, at a particular day, in a particular place, between 
that Lady Douglas Howard and Robert Earl of Leicester, 
How he derived that information I do not know, except 
from authorities, upon which I shall presently say a few 
words. But the Attorney-General gives a singular excuse 
for the lady, whose character was destroyed by the impu- 
tation of having a son without having a husband ; he says, 
* that Robert Dudley the Earl was anxious to marry the 
widow of the late Earl of Essex, and that he, Robert, the 
husband of Lady Douglas Howard, intended to keep her 
marriage secret, and persuaded her not to assert her title, 
and that she was induced to do so by the corrupt motive of 
a promise of great pecuniary reward.' A husband promises 
his wife a great pecuniary reward if she will abandon the 
character of wife, and assume a meretricious character^ to 
enable him to commit a felony by marrjring another lady, 
his then wife being alive; and this is to be considered a 
reason and an inducement for a wife, who was nobly de-r 
scended, and who must have been the daughter of an earl, 
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for she is called the Lady Douglas Howard S to pen^it her 
only child to be bastardized, herself to be brande^ as a 
prostitute, and to undergo every imputation, for the purpose 
of enabling that kind and affectionate husband to commit a 
felony by marrying another widow, and that she may com- 
mit felony herself; for it is part of the eyidence on the 
subject, that the Lady Douglas Howard, afterwards leaving 
the Earl of Leicester, and, of course, knowing him to be 
alive, had married another gentleman. So that in order to 
give a colour and show of legitimacy to Robert Dudley^ 
you are to suppose this nefarious conduct of a wife bastard- 
izing an only son for a pecuniary reward, with a view of 
enabling a husband and wife to commit double felonies, the 
husband by marrying the widow of the Earl of Essex, and 
the wife by marrying another gentleman ! Could you con- 
ceive evidence of legitimacy beyond that ? I should be 
wasting time to observe on the species of evidence from 
whence that is to be derived. They produce a charter, or 
some letters-patent of Charles L, which, if I have not mis- 
read them, are a libel on that unhappy monarch as well as on 
his father the king of England, and his brother the then heir- 
apparent. That charter, which is brought from the Herald's 
office^, appears to have been signed by the monarch at a 
period when he was surrounded by treason and rebellion, 
when he was driven from his capital and residing at Oxford, 
for the date shows that it was signed by him at a period 
when in truth he could refuse nothing to those who asked. 
It begins by reciting a fraud practised by King James 
in having unlawfully granted the title to which Robert 
Dudley had a right to other persons ; and recites an impo- 

> She was the daughter of William Lord Howard of Effingham, and widow of 
John Lord Sheffield. She afterwaidt married Sir Edward Stafibrd of Grafton, Knt. 
'^DugdaUg Baronage, tome iL pp. 323, 279. 

* A copy of this document wiU he found in the Appendix. 
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sition, as it may be called, supposed to have been practised 
by Prince Henry in obtaining the castle and estate of Kenil- 
worth from the widow of Sir Robert the son, without paying 
a fair value for it, having obtained it at a discreditable price; 
and it then says, that the king himself having had property, 
and not having paid for it, finding it was not convenient to 
pay for it, by way of compensation gives to the wife of Sir 
Robert Dudley the empty title of a Duchess during her life ; 
and this record containing, whether true or not, a libel firom 
the beginning to end on the monarch himself, and upon his 
elder brother and father, is to be relied on to show that an 
injury had been done which he intended to recompense by a 
grant of precedency, when no grant could be a recompense. 
It then states that she should have precedency according to 
the rank of duchess ; and this evidence is produced to your 
lordships by way of raising a colour to show that that Robert 
Dudley was legitimate, and that he by possibility, with a large 
posterity, if any such existed, would stand in a higher rank. 
It would be a waste of time to make any observations on 
this sort of evidenced If you find evidence to lead to the 
conclusion that Robert Dudley was illegitimate, there is an 
end to the objection. 

Lord Redesdale. — Is there any evidence of these pro- 
ceedings in the Star Chamber ? 

Mr. Aitorney- General, — I have made every possible 
search in aU the i. different quarters where it was likely such 
documents would be found, without having discovered any ; 
there are apparently some official copies of the evidence in 
the possession of the claimant. 

Mr. Hart. — There certainly is nothing that we have not 
communicated. I could make nothing of them. We have 

^ It is amusing to compare the manner in which Mr. Hart here speaks of the 
value of a recital in a patent as evidence with his former argument on the point, 
when noticing the recital in the patent to Sir John Talbot in the 22nd Henry VI. 
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searched for the proceedings. It is not to be expected there 
could be much on such an occasion, for the conclusion of 
that proceeding in the Star Chamber was an order that 
the deposition should be suppressed or sealed up and not 
disclosed. How they came to be disclosed, or whether it 
was only an imaginary disclosure in these letters-patent of 
Charles I., I know not. 

Mr. Attorney-General. — In the patent which we produce, 
by which the wife was created Duchess Dudley, it appears, 
according to the recital, that the king had read the evidence, 
and His Majesty states the impression. 

Lord Redesdale. — That is the patent. 

Mr. Attorney-General. — From the impression on His 
Majesty^s mind, he seems to have thought the individual 
Robert Dudley was hardly dealt with. 

Lord Redesdale. — There is no trace of the proceedings 
in the Star Chamber. 

Mr. Hart. — I am informed, that in that process in the 
Star Chamber ninety witnesses were examined on one side, 
and seventy on the other. 

Lord Redesdale. — What are the proceedings in the Eccle- 
siastical Court ? 

Mr. Attorney-General. — They were for the purpose of 
perpetuating evidence. 

Lord Redesdale. — Are they forthcoming ? 

Mr. Hart. — They are part of the proceedings, which 
the Star Chamber proceeded to reverse ; and the learned 
civiUan who presided met with his share of reproof for 
taking cognizance of the case. 

Mr. Attorney-General. — Some proceedings were instituted 
in the Ecclesiastical Court of Litchfield, which were stated 
to have been taken in that court in consequence of the 
plague raging in London. The circumstances were such as 
to induce Sir Edward Coke, at the request of Lord Sydney, 
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who was connected nith the parties, to institute proceeding! 
in the Star Chamber against all the parties who had insti- 
tuted proceedings in the Ecclesiastical Court, among others 
Robert Dii^ey himself, and, I believe, his mother and 
Doctor Babington, who was a judge of the court, and Sir 
Thomas Leigh, who was a relatiFe of Lord Sydney's, and 
several other individuals ; four or five of them were ibmid 
guilty; bat neither Dudley nor his mother was found guilty. 
In the course of these proceedings his modier swore posi- 
tively to a marriage; and two or diree others, who were 
prtMont at the marriage, swore to its having taken place at 
tlit> hou$o of tlio lad\% at Esher, in the county of Surrey. 

LfMrJ RedrsAUr. — IIow does this appear ? 

Mr* Jiiomtj^Gr9^rr€J^ — ^The only way in which I know 
it U by tho courtesy of the claimant ; he handed over many 
of ^t» diviiments« which appear to be oflkial copies of the 
do)H>Mtion», but they could not make use of diem as evi- 
UviK^t and handing diem over to me in co u rtesy I could not 
iiiak«^ use of them* 

.llr« l#itW« — Mv learned firiend has made better use of 
ihem than if he had produced and used them as evidence, 
ixu' he ha:it ju«t $tat^ the ofR^ of the evidence, namdy, that 
Uit> iiHHher swore she had been married at a paiticolar time 
aiul |dace ; but 1 take leave tv> add to that, diat upon her 
cr\>M exaiuinatkui she adnuttrd that she had suhseqaendy 
niarri«Hl another |«eiit)emai%. 

Lmni JIMtmMt. — Ami the earl himadf subsequendy 
married another hidy» theivlbre it will have the same effect. 

Mt. Mi%irmrft-i9irmfTot. — She stated diat her life had been 
repealodly thre^teiied* and attempts had been made to 
ptuaoii her, and that her hair and aaik had feDen off^ in con- 
•squenoe of which she Mt no safety for her person, unless 
she put heesehr in such a situatk» as to render bersdf per- 
fbdly at«iire« I meotian this not as evidenoe. I was 
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understood, if it was supposed that I was making use of 
this as evidence ; I merely stated it as a matter of informa- 
tion. 

Mr. Hart. — It was what nobody could believe from the 
concatenation of circumstances. 

Lord Redesdale. — Do you say any thing to the question 
as to the Earl of Leicester's son, who brought a writ of 
right 1 ? 

Mr. Hart. — That was at a long posterior date. 

I^n-d Redesdale. — Is there any thing on that subject to 
which you would wish to address yourself? 

Mr. Hart. — No ; I thought when I first had the honor of 
addressing the House, the evidence was complete without 
the possibility of a doubt. 

Lord Redesdale. — This gentleman claimed the tide of 
Earl of Leicester. He brought a writ of right. It was tried, 
and then the will of his father was produced, which put 
an end to his claim ; but the question of his legitimacy was 
not tried by the writ of right. 

Mr. Attorney-General. — On his death, his property es- 
cheated to the Crown : it was proved he was illegitimate, and 
the Crown took possession of the property. 

Mr. Hart. — And gave it his son. 

Adjourned. 

* A natural ton of Jocelyne, the last Sidney Earl of Leicester : of his illegiti- 
macy there is not the slightest doubt. 



( 256 ) 



Thursday, 18/ A May, 1826. 

Lord Redesdale. — The attention of your lordships has 
lately been called to a petition of Sir John Shelley Sidney, 
claiming the barony of de Tlsle ; and the first question for 
your consideration in this case is, whether sufficient evi- 
dence has been produced that there exists a right of peerage 
descendible to him, supposing he has made out the pedigree 
which he has stated in the case laid before you. 

The evidence upon that subject has been that of the sum- 
mons of a person of the name of Gerard de Flsle in the 31st 
year of Edward the Third. That Gerard de Tlsle died in 
the 34th year of Edward the Third : there is no evidence 
whatever that he had ever taken his seat under the writ 
issued at that time ^ ; and it is rather an extraordinary 
thing, that if it had been then understood that the issuing 
a writ to a person, and his taking a seat under it, (sup- 
posing he had taken his seat,) gained a right to his issue 
to have a writ also directed to that issue, that Gerard de 
risle having left a son of the name of Warine de Tlsle, that 
he, who was twenty-four years of age, as appears by the 
inquisition upon the death of his father, was not summoned 
to parUament until the 43rd of Edward the Third ^. If your 



> See p. 3, and notes 1. and 2, p. 144. 

* It is material to observe, that in the Botetourt case John, the second baron, who 
became of age about the 14th £dw. III. was not summoned to parliament until the 
39th £dw. III., a period of twenty-four years after he was eligible to receive a 
writ of summons, (the only previous writ issued to him, tested in the 16th Edw. 
III., being a summons to a council only,) and that no objections were made on that 
ground during the claim to that title in 1764. [See Appendix.] The circumstance 
was, however, by no means unusual, as the following instances will show. In the 
case of the barony of Bardolf the heir for two generations was not summoned for 
four years after he succeeded ; in that of the barony of Everingham the first lord 
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lordships look into the Parhament RoUs^ you will find that 
there were numerous parhaments between the 34th and the 
43rd of Edward the Third*, to none of which parliaments was 
Warine de Tlsle summoned. 

was summoned from 1309 to 1315, but lived until 1341, when he was succeeded by 
his SOD, who was not summoned until 1371, in which year he died. John, third 
lord Fauconberg, succeeded his father in 1318, when he was twenty-eight years 
old, but was never summoned until 1336 : he died in 1349, leaving John bis son 
€t, 30, but he was not summoned until 1359 ; he died 1362, leaving Thomas his 
son and heir, ct. 17, who survived until 1376, but was never summoned: the 
husband of his daughter and heiress was however allowed the barony, ttmp, Henry 
VI. The first Lord Ferrers of Groby died in 1325, leaving Henry his son, «(. 22, 
Lut he was not summoned until 1331. The first Lord Fitz-Payne died in 1315, 
leaving Robert his son and heir, gt, 28, but he was not summoned until 1327, 
and then regularly until bis death. William, thiid I>ord Latimer, died in 1335, 
when hvk son and heir was only six years old ; he became of age in 1350, but was 
not summoned until 1368. Numerous other instances might be adduced of similar 
anomalies in the fourteenth century ; but the fallacy of the inference will be 
best proved by similar cases, subsequent to the 5th Ric. XL, when his lordship 
seems to admit that a writ to, and sitting in, parliament, did create an here- 
ditary dignity. Robert, first Lord Ogle, died in 1469, when his son and heir 
was 30 years old, but he was not summoned until 1482. Thomas Lord Scales 
succeeded his brother in 1418, when he was of full age, but he was not summoned 
until 1445. Thomas, fifth Lord Morley, succeeded his grandfather in 1417, when' 
be was 23 years old, but he was not summoned until 1427. Nor is this all ; for 
the omission of writs of summons to one, two, three, four, and even Jive genenUicm, 
has occurred without the original barony being considered extinguished. In the' 
cases of the Baronies of Clinton, Fiu -Walter, Grey of Wilton, Lumley, Poynings, 
St. Maur, and Scrope of Bolton, one generation was passed over ; in that of West, 
two; in that of Dudley, three ; in that of Ferrers of Chartley. four; and in that of 
Fitz- Warine, ^ce, though the respective heirs survived their majority several years ; 
yet each of these baronies was allowed to the representative, and some of tliem exist 
at the present moment. It is also to be remembered, that there are many ex- 
amples, some of which have been adverted to in the notes to pages 4, 5, and 229, 
of barons sitting in parliament before writs of summons are recorded to have been' 
issued to them after they succeeded to the dignity. In consequence of these pre- 
cedents, it is submitted that the inference, that the non-issue of a writ to Warine' 
de risle until nine years after his father*s decease raises a presumption that the son 
was not entitled fx tUbito juaiti^ to such writ, is unfounded, more especially as it is 
probable that he was in the king*s service abroad about the time of his father's 
death, and that being so employed has been held saflkient reason for not sonmon- 
ing a peer to parliament. See notes, pp. 183. 229. 

* The Rolls tf Parliament notice the proceedings of on]yJiee parliaments during 
that period. 
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The inference which I conceive ought to be drawn from 
that isy that at that time it was not understood that the issu- 
ing of a writ of summons to a man gained in the person to 
whom that writ was issued a dignity descendible to his issue* 
that is the presumption which arises from that fact. Accord- 
nigly it would seem that the claimant, aware of that, rather 
chose to derive his claim from Warine de Tlsle than from 
Gerard de Flsle ; but I mention this because it seems to me 
to show pretty strongly, that from the 34th to the 43rd of 
Edward the Third, the law was not conceived to be, that 
the issuing of a writ to a man to come to the parliament did 
gain to that person a right to an hereditary title descendible 
to his issue^ 



1 It it DeceiMLiy to refer particularly to note 1, p. 101, and to urge again part o£ 
the arguments there stated. If the opinion of the noble lord be correct, it must be 
inferred, that until the 11th Ric. II. when the first barony by patent was created, 
and again, from that period until the 11th Hen. VI. when the next mstance occurred, 
there were no Itereditary barons in this country ; for tfno p§rton wot tntUUd to a tvrit 
topartiament, upon the ground that hh father or ancestor had been sumtnoned to and mt 
Ml parliament, it it impomble to imagiue that tuck right could arim from any other cir- 
eumttanee, as a right to a writ of summons by tenure had long fallen into desuetude ; 
yet during the whole of the period in question, persons were regularly summoned 
on the deaths of their ancestors ; the husbands or sons of the daughters and heirt 
of these persons were frequently summoned ; hereditary dignities created by the 
first writs respectively issued have been repeatedly recognised ; a barony created in 
the 3drd £dw. I., which fell into abeyance in the 9th of Ric. II., was allowed 
within the last seventy years, on which decision the present Lord Chancellor, when 
Attorney-General, has observed — ' he teat aniiout to state how strong that cote wu, 
hoa proper and just that decision toot ; and how impossible it wot that the House could 
have pronounced any other judgment upon that claim, (see p. 152 ;) and above all, 
there are no less than fourteen peers who now enjoy dignities created by writa 
previous to the 5tli Ric. II., many of whose titles have been the subject of dis-' 
cussion and of claim at various periods, between the accession of James the First 
and George the Fourth. In the long interval of time which has elapsed since the 
23rd £dw. I., from which year wriu are regularly recorded, it may be asked, has 
the Crown been always mistaken when it has allowed baronies to heirs-general 1 
Has the House been uniformly wrong when it recognised the claims of such heirs ? 
Have the fourteen noble persons, who now enjoy baronies of a prior cieation to the 
6th Ric. II., in fact no right to them 1 Ought King Henry the Eighth to have 
decided that the Baroness Talboys, whose father was only once summoned to. 
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In the 43rd of Edward the Third, which was nine yean 
after the death of his father, Warine de Flsle, who must 



and ODce sat in, parliament, had henelf no right to th« title, instead of merely 
denying the right of her husband to the dignity until he had issue by her 1 Were 
the Lord Chancellor, the two Chief Justices, the Chief Baron, and the other Judges, 
who resolved in the 8th Jac. I., that a writ and sitting created an hereditary barony. 
Ignorant of the law on the subject? Was Lord Coke equally mistaken when he 
repeated that opinion 1 and lastly, were the Judges who came to precisely the same 
decision in the Clifton case in 1673 ai ignorant as their predecessors in 1610 1 
To establish the important fact that Judges who lived about two centuries ago did 
not know the law which regulated the descent of dignities so well as persons of the 
present day, it must be shown that facts have been discovered with which they 
were unacquainted. That no new light has been thrown on the subject muit 
be admitted by every person who has read the Reportt of' the Lordt* Committm$ 
on the Dignity of a Peer of the Realm ; for whilst all proper respect is paid to 
those compilations, and whilst the labour which has been bestowed on them ii 
fully conceded, it is neither presumptuous towards their lordships, nor at variance 
with the truth, to say, that it is impossible to draw a single positive conclusion from 
the mass of statements which occur ; that amidst much learning there are numerooi 
contradictions and mistakes ; and, what is far more material, erroneous deductions 
drawn from those mistakes. Under these circumstances, it is too much that these 
Beparte should be made the basis on which an argument can be built to overthrow 
the law, as it has been laid down on two occasions, and on each by some of the 
wisest Judges th is country ever saw, as well as the numerous decisions to which 
their dicta have given rise, especially when they have been in strict conformity 
with the practice of more than five centuries. It is also important to observe, that 
the view taken of the subject by the learned lord is not a new one ; that it is veiy 
nearly the same as that of Prynne as stated in his Brief Register; and that it has 
been urged on more than one occasion before the House ; but it has hitherto pre- 
ferred to act in accordance with former practice and the dicta of distinguished 
Judges, to adopting either the theory of a writer whose political principles are a key 
to his opinions, or the arguments of counsel opposed to a claimant's case. The only 
ground for the noble lord's argument is, that many persons were summoned in the 
reigns of Edward I., II., III., and in the first four years of that of Richard XL, 
whose heirs were not summoned. There is not space here to state the result of 
the examination which has been made of the case of each of the individuals alluded 
to, and it will only be observed, that many of them can be proved to have been 
merely summoned in right of their wives ; that the assemblies to which others were 
summoned were not regular parKaments ; that in the great nuijority of instances, the 
heirs of those who were summoned to parliament (but which heirs were not sum- 
moned) were under age, were out of the realm, or were females. One or two cases 
certainly occur in which it is difficult to eiplain why the heirs were not summoned ; 
but many causes might have prevented it, the nature of which has not reached us. 

8 S 
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then have been three or four and thirty, appears to have 
been summoned to parUament, and he was summoned to 
several parliaments, during the remainder of his Ufe ; but it 
does not appear, from any entry whatsoever, that he ever 
took his seat in parUament ; at least, there is no evidence 
sufficient to show it*. 

It appears by an inquisition taken on the 18th of July, in 
the 6th of Richard the Second, that Warine de Flsle died 
on the 28th of June preceding, and that Margaret, the wife 
of Thomas de Berkeley, was his daughter and heir, of the 
age of twenty-two years and upwards. From that time to 
the present no claim has been made to the dignity of Baron 
de risle, as derived from the writs of summons issued to 
Warine de Tlsle-. It appears by an inquisition in the 5th of 

If we are to coodade that writs and sittings did not create bereditary dignities before 
the 5th Ric. 11., because the heirs of certain barons were not summoned, bow can 
writs and sittings be deemed to create such dignities after that period, if the h«rs 
of persons who were then summoned and sat were not regularly summoned on the 
deaths of their ancestors ? Not only are instances cited in which severe] generations 
were paMed over subsequent to that epoch in the note to p. 258 ; bat there are 
cases in which persons were summoned in the reign of Richard the Second, whose 
heirs tuver received writs to parliament. Nor must it be forgotten, when consider- 
ing this subject, that a dispensation from attendance in parliament was deemed a 
aaark of extreme favour from the Crown [tee note, p. 65] ; and that there is not a 
angle instance known of a person tuking to be summoned in the fourteenth century. 
A few anomalies at the distance of four hundred years, for which we might perhaps 
be able to account satisfactorily, if every record of the time was preserved, can have 
little weight in contradiction to general practice ; to the case of the barony of Dacre, 
Ump. Hen. VI. [tee note, p. 102 ] ; to the decision of the king in person in the 
reign of Henry VIII.; to the opinion of the Judges in the years 1610 and 1673 ; to 
the dictum of one of the greatest lawyers of this country, who lived two hundred 
years nearer to the period in question ; and to repeated and uniform decisions of the 
House of Lords since the accession of James the First. 

' Strictly speaking, no positive and direct evidence ^ evidence such as the House 
has demanded — was produced, that Warine de Tlsle sat in parliament. On the 
jfreiumptive proof of the fact, remarks have already been made, more particularly on 
the entry on the Rolls of Parliament in the 50th £dw. 111., and on I^rd Coke's 
corroborative assertion, that all the peen then summoned attended. See notes, 
pp. 58. 61. and 219. 

' As that fact is frequently pressed, it is necessary to repeat what has been before 
observed in note 2, p. 99, and what seems a sufficient answer to the remark, that 
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Henry the Fifth, on the death of Thomas de Berkeley, that 
Margaret, the daughter and heir of Warine de Flsle, was 
then dead; that after her death Thomas de Berkeley held 
the manor of Kingston Tlsle, a possession which it is neces- 
sary to advert to with a view to other parts of the evidence, 
as tenant by the courtesy. If, therefore, there existed, as 
was afterwards pretended, a writ of summons to parliament 
by tenure of the manor of Kingston Tlsle, Thomas de Berke- 
ley ought to have been sununoned to parliament as Baron 
risle : at the same time it should be observed, that Thomas 
de Berkeley was unquestionably a lord of parliament : fa6 
was summoned to and undoubtedly sat in parliament ; and 
he sat on one remarkable occasion, for he was one of the 
barons who were directed by the parliament to signify to 
Richard the Second his deposition ^ It might, therefore, 
be said, and certainly with truth, that there was no occasioil 
for Thomas de Berkeley to require a writ of summons to 
parUament in right of his possession of the manor of King- 
ston risle^. 

Thomas de Berkeley had issue by Margaret his wife, 
a daughter Elizabeth, who was her heir, and who married 
Richard, Earl of Warwick: at the time of his death she was 
thirty years old, as appears by the Inquisition taken upon his 
decease. 

It is necessary to observe, that from the 6th of Richard 
the Second, when Warine de Flsle died, to the death of 
Thomas de Berkeley in the 5th of Henry the Fifth was a 
period of above thirty-four years, without any thing being 

from the death of Warine de I'lsle to the present hoar no person has been in a 
capacity to claim the dignity, it having always been in abeyance ; and that neither 
John Talbot, who received the patent of the 22nd Hen. VI., nor Edward Grey, 
who obtained that of the 15th £dw. IV., were hein, or even co-hm, of Warine do 
risle. 

» Rot. PtirL vol. ill. p. 424. 

• Or of his wife. 
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dien adranced warranting a claim of digmtjr, eidier as 
arising from the possession of ibe manor of Kingston ITde, 
or by descent from Warine de Tlsle; that from the 6th <^ 
Richard the Second to the 22nd of Henry the Sixth, which 
is a material point with respect to this claim, was a period 
of sixty years, and during that time no claim was made to 
the dignity, eidier by descent from Warine de Flsle, by 
Tirtoe of the writ, or by any tide derived from the manor of 
Kingston lisle'. 

Elizabeth, the wife of Lord Berkeley, had three daugh- 
ters — Margaret, the eldest daughter, married John Talbot, 
EaH of Shrewsbury, to whom she was a seomd wife, and 
dierefore her issue did not inherit the title of Shrewsbury. 
The two other daughters were Eleanor and Elisabeth. In 
the 22nd of Henry the Sixth, a patent was obtained of 
a very extraordinary description, which states this: — that 
Warine, late Dominus de lisle, died seised of the manor 
of Kingston lisle, in the county of Berks, and had issue 
Margaret, whom Thomas Lord Berkeley married; and that 
after the death of Warine de lisle the manor of Kingston I'lsle 
came to Margaret, as the daughter and heir of Warine; and 
that Thomas Berkeley and Margaret had issue Elizabeth, 
who married Richard Earl of Warwick, that they had died ; 
that Elizabeth, as the daughter and heir of Margaret, had 

* His lonUhip hat aoawered these ob)ectioo» by sUiing, that Thomas de 
Berkeley was always possessed of a much older barooy, by virtue of which he was 
uniformly summoned to, and sat in, parliament, and that his daughter and sole heir, 
by Elizabeth de I'lsle, married the Earl of Warwick ; so that neither of these per- 
sonages could have claimed the Barony of Tlsle in a manner which would 
have ensured the fact being recorded, namely, by being tummoned a* Lard VItU, 
But there is evidence that Lord Berkeley covenanted that he and his issue by Mar- 
garet de risle should bear the arms of I'lsle with their own, which affords strong 
proof of the importance that was attached to his alliance ; and still more, that the 
Eail of Warwick asserted the right, which he had acquired by his marriage, to the 
Barony of Title, in the most unequivocal manner, namely, by assuming the titU of 
' Loan i/IsLc' Neither of these strong facts was however brought to the notice of 
the Committee. See p. 8. 
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this manor ; that after the death of Margaret, it descended 
to her ; and that Elizabeth had issue by the Earl of War- 
wick| Margaret, Eleanor, and Elizabeth, all then living; 
that she and the Earl were dead ; that Margaret, the daugh- 
ter of Elizabeth, married John Talbot, Earl of Shrewsbury ; 
that they had issue ; that they held this manor according to 
a partition which was made between Margaret and her sis- 
ters of the inheritance of the mother : it then states that 
Margaret and her husband granted this manor to their son 
John and his heirs, to hold of the chief lord of the fee by 
the services due and accustomed; and then it recites that the 
king, understanding that the said Warine and all his prede* 
cessors, by reason of the lordship and manor aforesaid, had 
the name and dignity of Baron de Tlsle from time of which 
the memory of man was not to the contrary, granted, &c* 
It has been proved by the present claimant, that this recital 
is absolutely false, for there is no evidence of any person 
having been summoned to parliament who was in possession 
of this manor of Kingston Tlsle, but Gerard de Flsle, and his 
son Warine de lisle, who were summoned in the manner I 
have stated. It is manifest therefore that the Crown was 
imposed upon in this patent ; and it was necessary for the 
present claimant to prove this, because he is not lord of the 
manor of Kingston Tlsle, therefore he could derive no claim 
whatsoever in respect of that manor. 

The patent then proceeds to declare that this John Tal* 
bot and his heirs should be, in consequence of their title 
to this manor of Kingston Tlsle, Lords and Barons de Tlsle 
in all parliaments whatsoever ; this therefore was a declara- 
tion that John Talbot, in consequence of his becoming thus 
seised of the manor of Kingston Flsle, by the cession of his 
father and mother, was in right of that manor a lord of par- 
liament by the title of Lord lisle ; under that, the present 
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claimant can have no right whatever, because he is not lord 
of the manor of Kingston Tlsle^ 

The patent further states, that for removing all doubt 
with respect to this subject, (for in all probability the 
persons who devised this patent were perfectly aware the 
story which it contained was not true,) the king declares that 
this John Talbot, his heirs and assigns, lords of the manor 
of Kingston I'lsle, shall be lords of parliament by the name 
of Baron de Flsle. That is a special grant, which is confined 
to persons who should be lords of the manor of Kingston 
risle ; and it gives not only to John Talbot and his heirs, 
but to his assigns — clearly giving whatever it did give to a 
person who should be lord of the manor of Kingston I'lsle. 
The present lord of the manor of Kingston Tlsle has made 
no claim to the dignity under this patent-, and certainly with 
a degree of prudence, because your lordships have most 
solemnly determined that the dignity of peerage is not 
capable of being assigned^. Under this patent therefore no 

' It is to be borne in mind that the petitioner did not claim the dignity of 
Baron de Tide under either of these patents ; and that, as the persona to whom they 
were granted could not by any effort on the part of the Crown have become seised 
of the original barony, claimed by Sir John Sidney, those charters were creations of 
dittinct dignities, in which the petitioner did not pretend to have any interest. He 
merely referred to those documents, as recording the fact that Warine de I'lsle 
" had had place and seat and other pre-eminences in parliament." How far how- 
ever he could set up one part of those patents and deny the truth of the other parts, 
or whether, deriving his pedigree through the grantees, he could adduce instru- 
ments which they accepted, and not be bound by the all^ations in them, no 
matter whether true or false, is a different question, and one in which the pru- 
dence of producing those charters to prove any part of his case was intimately 
involved. Another question with respect to these charters arises, which was not 
advetted to in the proceedings, namely, whether the imposition practised on the 
Crown did not render them voidable, if indeed they were not ab initio void. — 
See note, p. 84. 

' In 1790, a case was drawn up by the Hon. Hume Campbell on the part of 
Mr. Atkins in relation to the barony as lord of the manor of Kingston Tlsle. 

* In the Purbeck case. — See note, p. \\^, 
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claim whatever can be made by the present claimant ; but 
the patent itself affords, in my humble opinion, strong pre- 
sumption that in the 22nd of Henry VI. it was not considered 
as law, that the issuing of a writ to any person as a lord of 
parliament, simply the issuing of a writ and the sitting in 
parliament, (if Warine de lisle ever did sit in parliament,) 
created a right to an inheritable dignity descendible to his 
issue ; for if that had been imderstood to be the law of the 
land at that time, your lordships cannot imagine that so 
strange a device would have been resorted to as obtaining a 
patent, declaring that which was not true, for the purpose 
of giving an ancient dignity to the family of Talbot*. 

* This put may be answered, by supposing that it was the obvious wish of 
the Crown to create John Talbot, a person who had no hereditary claim to 
any dignity, to the barony of which his mother was the eldest co-heir. If 
W arine de I'lsle was a peer by rirtue of his writ to and sitting in parliament, 
the fact did not benefit John Talbot, for he was neither his heir nor co-heir, 
and couM form no groand for allowing him the Barony of which Warine de I'lsle 
was possessed. Recourse was therefore had to two falsehoods ; the one, that 
Warine de I'lsle and all his ancestors had been peers by the tenure of Kingston 
lisle ; the other, that John Talbot was then seised of that manor ; and upon 
the faith of these statements the Crown was induced to create him and all his 
descendants, lords of that manor. Barons de I'lsle. If then, any inference is 
to be drawn from a statement, which is beyond all question false, it is one in 
direct opposition to a principle ably and laboriously contended for in the Reports if 
the Lordt Cvmmittee$ on the Dignity cf the Peerage, namely, that baronies by tenure 
did not exist after the latter part of the reign of Edward the First, and not that it 
was not considered the law in the reign of Henry the Sixth, that a writ to and 
sitting in parliament created a dignity descendible to the heirs-general of the party 
so summoned. The patent does not say a word in contradiction of such being the 
law ; but, whether true or false, it does expressly say that Warine de Tlsle was a 
baron of parliament by the tenure of a particular manor. It is worthy of remark, 
that when the Lords* Committee allude to this charter in their Third Report, with the 
view of preventing any inference being drawn from it in favor of the principle that 
the dignity of a peer of the realm at any time, subsequent to the reign of Edward 
the First, was attached to territorial possessions, their lordships observe, " that the 
extraordinary terms of the patent, however, and the falsehood by which it was 
attempted to be supported, seem to show that the reign of Hemy the Sixth was not 
a time in which proceedings relating to the peerage ought to be deemed of much 
authority." p. 202. And the Committee say, in another part of their Repert, 
" probably the success which had attended the claim of Fitz-Alan eocottraged 
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If your lordships will advert to the history of the country, 
and will recollect that this John Talbot was the son of the 
famous Earl of Shrewsbury; that he was connected with 
the family, then most powerful, of the Earl of Warwick, 
you will easily perceive why no question probably arose 
upon this patent at the time ; for those two families, in 
the 22nd of Henry YI., had made themselves almost 
masters of this country. But it is extremely probable that 
there did arise some question upon the patent, for in a very 
short time this John Talbot was created Viscount Tlsle ^ 
by a patent, declaring that as Viscount Tlsle he should 

the claim of John Talbot ; and it seems also probable, that the interests of his 
great connectionji operated in his favor. He was the son of the celebrated John 
Talbot, created Earl of Shrewsbury in the preceding year, and then in high com- 
mand in France, by Margaret his second wife, daughter of Richard Beauchamp 
Earl of Warwick, and thus was nearly allied ta the most powerful families in the 
kingdom." p. 192. It might have been added, that the king styles John Talbot, 
the grantee, " his cousin," and when, besides these facts, the state of the country at 
the time is considered, no one will feel any difficulty in believing that the Crown 
would not, if even it had the power, controvert whatever was prescribed by such 
parties, whose influence, probably, either awed or bribed the officer whose duty it 
might have been to remonstrate and to point out the falsehood of the grantee's 
pretensions. If then " procudingt relating to peeraget,** at that time, " ought not to 
b$ dtemed of authority,** what weight can be attached to a mere recital in a patent, 
which recital is confessedly false, and which their lordships suggest was probably 
obtained by undue influence, in contradiction to the received doctrine, and, with 
very few exceptions, the uninterrupted and constant practice of ages ? 

* If a question did arise upon this patent, it must, as is suggested, have been 
with respect to its legality : and if it was not legal, it at once proves that John 
Talbot had no right to the precedency of the barony of which Warine de Tlsle was 
possessed. From this, one of these two inferences arises, either that John Talbot 
was not entitled to that barony because he did not possess the manor which is said 
to have conferred the dignity ; or, which is more probable, that no such dignity 
was ever attached to that manor. Upon whatever grounds the patent was disputed, 
or the precedency of Warine de I'lsle was denied to John Talbot, supposing such 
points to have arisen, it in no way affects the question whether an hereditary 
dignity was vested in Warine de Tlsle, for to that hereditary dignity John Talbot 
had no pretensbns. He was created Viscount de I'lsle about nine years afterwards, 
namely, on the 30th October 1453, and the precedence given to him was that of 
junior Viscount, Lord Bourchier having been created Viscount Bourchier as early 
as 1446. 
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have precedence immediately next to Viscount Bourchier, 
and with precedence of all barons. Perhaps it may not be 
known to many of your lordships that there was a doubt 
whether Viscounts were entitled to precedence of Barons ; 
it was a new title created by the Crown of latter years, which 
was first given in the instance of Lord Beaumont, and 
under these circumstances. The ancestors of Lord Beau- 
mont, for many generations, had been summoned to par* 
liament. A question not many years ago arose with respect 
to that title, and then the whole descent of that family was 
very clearly proved ; but it so happened that one of the fa- 
mily became Earl of Buchan, in Scotland, and he had then 
summons to the English parliament by the name of Earl of 
Buchan, and was summoned among the earls — he lost the 
Buchan estate in Scotland — he ceased to be an earl in Scot- 
land by the title of Earl of Buchan, and his son was sum- 
moned only as Lord Beaumont ; but his father having enjoyed 
a precedence as Earl of Buchan, in order to give him prece- 
dence of the other barons, he was created Viscount Beau- 
mont, and his patent gave him express precedence of all 
barons ; and this patent creating Viscount I'lsle was probably 
formed upon the precedent which had thus been made in 
the case of Lord Beaumont, merely for the purpose of 
giving him that precedence which, probably, the old barons^ 
of the kingdom at that time disputed. The same thing hap- 
pened in the case of Stafford. Charles I. created Sir Wil- 
liam Howard, who had married the heiress of the Stafford 



* It may be asked, if a writ and sitting did not create an hereditary dignity, bow 
could there be any *' old barom of the kingdom V In the 2drd Hen. VI., the year 
after this patent was granted, thirty barons were summoned, of whom only one, be- 
sides Talbot, derived his dignity from a pateitt, namely, Ralph Lord Boteler of Sud- 
ley, who was created in 1441 to the title of a family of barons by writ, of which he 
was the sole heir. Nearly all the others inherited baronies which had been created 
by writs to their ancestors in the reigns of Bdward the First, Second, or Third, long 
prevhia to the 5th Ric. II. 
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family, (a dignity which had been lost by attainder,) baroni 
and his lady baroness, of Stafford, and by the terms of the 
patent gave them the precedence that belonged to the old 
barons of Stafford. When Sir William Howard took his 
seat as Lord Stafford, his title to precedence was disputed, 
and it was referred to the consideration of a Committee of 
the House to see what his right of precedence was. In 
order to prevent any question upon that subject, Charles I. 
the next day created him Yiscoimt Stafford, so as to give 
him the precedence, and prevent any discussion with respect 
to his prerogative. In looking to what passed during the 
reigns of James I. and Charles I., both of whom had very 
high notions of their prerogative, it appears that they did 
assume to themselves the right of conferring that rank*. It 
was never admitted by this House, but was disputed in seve- 
ral instances, particularly in the case of the Earl of Ban- 
bury, where the king also had pretended to give a prece- 
dence, but the objection was waived by the lords who were 
injured by it, upon the representation that the Earl of Ban- 
bury, who was then fourscore years of age, was old and 
childless. It is therefore extremely probable that even in 
the 22nd of Henry VI. this subject was matter of discussion, 
and that to remove all dispute upon it the king created John 
Talbot Viscount de lisle. 

The effect of this patent of the 22nd of Henry the Sixth 
I take to be this. It denied in effect the right of John 
Talbot to claim this dignity as being a dignity created by 
writ*, and asserted a right to the dignity and title of a 

* t. e. a precedence beyond that of the date of the patent of creation. 

* It was not necessary for the patent to deny, and it did not deny, John Talbot's 
light to the dignity as being a dignity created by writ. As has been frequently ob- 
served, he had no pretensions to any hereditary digni^ whatever, he not being the 
heir of his father, and his mother having survived him. The argument in the text 
is not in this part consistent. It had been proved, and was admitted, that the alle- 
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different description, namely, a dignity by tenure. It raises 
therefore a strong presumption, that in the 22nd of Henry 
the Sixth it was not conceived that the writ issued to Warine 
de risle had given an hereditary dignity. 

Thomas, the son of this John Talbot, died in the 10th of 
Edward the Fourth without issue ; and it is somewhat 
remarkable that Thomas Talbot was killed in an affray with 
the Lord Berkeley of that day, in consequence of a dispute 
respecting the property of the Berkeley family ; and a pre- 
sumption arises, and an extremely strong one in my opinion, 
that the law was not then conceived to give a right to the 
i3sue of a person having a writ of summons to parliament, 
for that Elizabeth, who was the mother of Margaret the 
mother of John Talbot, Earl of Shrewsbury, was the only 
daughter of the Lord Berkeley, and that Lord Berkeley was 
unquestionably a peer of parliament. He is repeatedly men- 
tioned on the Rolls of Parliament as a peer, and was one of 
tlie barons of parliament, who were selected to announce to 
Richard the Second his deposition. Now if it had been 
conceived that the writ gave a right descendible to issue, 
that Elizabeth was Lady Berkeley. The person who suc- 
ceeded to the property of Berkeley succeeded under an 
entail to the family of the Earl of Warwick, in right of Eli- 
zabeth his wife. He disputed his right to the property and 
had litigations upon that subject ; and Thomas Talbot, the 
son of the person who was declared by this patent to be 
Baron de TIslc, was killed in an affray which arose on that 

f^tion in the piteat, that Warine de I'lsle was a baroa by the tenure of Kingston- 
risle, was false ; it was admitted that John Talbot was not the heir or co-heir of 
Warine de I'lsle, and consequently couhi have had no right to any hereditaiy dignity 
of which Warine de Tlsle was possessed ; and yet this statement, false as it nolo* 
riously is, ia» urged as evidence of a particulai fact, namely, that Warine de I'lsle 
was not seised of an hereditary dignity. The deduction is not merely a non mjim- 
tur, but a non tequitur deduced from irrelevant premises, and premises which can 
scarcely be allowed to establish any thing, since they are wholly destitute of 
truth. 
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subjeet ; but it appears^ that though he clauned a part of 
the property, he did not claim the title of Liord Berkeley*. 

Thomas, the son of John, dying without issue, the eldest 
daughter, Elizabeth, having married Edward Grey, he, in the 
15th year of Edward the Fourth, obtained a patent, which 
is almost word for word similar to that of the 22nd Henry 
the Sixth, attributing the title to the possession of the manor 
of Kingston Flsle. The pedigree under which the present 
claim is made, is by descent from the Elizabeth who 
married Edward Grey, who was created, in the 15th Ed- 
ward the Fourth, Baron de Tlsle, and afterwards Viscount 
de risle, and died in the 8th of Henry the Seventh. His 

> The descent of the barony of Berkeley is perhaps one of the most difficult ques- 
tions a Committee of Privileges has ever been called upon to decide ; and as a claim 
to that dignity is now before the House, it would be improper to hazard an opinion 
of the result ; but the assertion that the heirs of Thomas Lord Bei^ley, who mar- 
ried Margaret Lady I'lsle, did not consider themselves entitled to the barony of 
Berkeley, is by no means proved. Dugdale l^Beenmage, tome i. p. 362 J expressly 
says, that Elizabeth, Countess of Warwick, ** pretended a clear right to all the 
lands*' of the Berkeley family, " at abo to the barony" The representation of that 
dignity devolved on co-heirs when the barony of I'Isle fell into abeyance, hence 
no claim, as a matter of right, could afterwards be sustained ; and, as the heir of 
the Countess of Shrewsbuiy, the eldest co-heir, was possessed of a Viscountcy, he 
could have had no inducement to ask for the termination of the abeyance of that 
title if it descended to the heir-general instead of being attached to the tenure of 
Berkeley Castle, which went to the heir-male, about which Castle, as the learned 
lord has observed, a constant feud subsisted between the Berkeley and Talbot fami> 
lies. Certain it is, however, that in the reign of Elizabeth, the Dudleys, as heirs 
of Margaret Countess of Shrewsbury, considered themselves the heirs-general of the 
House of Berkeley, as is evident from the following passage in Sir Philip Sydney's 
answer to Leicester* t Commonwealth:-'** The House of Berkeley, which is affirmed 
to be descended lineally from a King of Denmark, but hath ever been one of the 
best Houses in England, and this duke [Dudley, Duke of Northumberland] was the 
only heir-general to that house, which the House of Berkeley doth not deny, how- 
ever, as sometimes it falls out between brothers, there be question of land between 
them." Speaking of the duke elsewhere. Sir Philip says, " he was by right of 
blood, and so accepted, the ancientest Viscount in England ; heir in blood and 
arms to the first or second Earl of England ; in blood of inheritance, a Grey, a 
Talbot, a Beauchamp, a Berkeley, a Tlsle."— Cottini' Sydney Papers, vol i. p. 65. 
It is always a most difficult point to show what inferior dignities indilriduak 
attributed to themselves when they were possessed of one of great antiquity or great 
rank. 
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son was Viscount de Tlsle ; he died in the SOth Henry the 
Seventh ; he had only a daughter, who died without issue^, 
and three sisters, from whom there were several descendants. 
The eldest sister married Sir Arthur Plantagenet, who was 
created Viscount lisle: she had previously married Edmund 
Dudley, whose son, John Dudley, was created Viscount 
risle, and was afterwards the celebrated Earl of Warwick 
and Duke of Northumberland. He was attainted, but his 
issue were afterwards restored^. 

He had a very numerous issue, and perhaps some question 
might arise with respect to the son of one of those, the famous 
Earl of Leicester. But I think it is not important to enter 
into the discussion of that question ; for if your lordships are 
of opinion that it is not clearly made out that the writ issued 
to Warine de I'lsle gave a title by hereditary descent to his 
descendants, then it is not very material to inquire whether 
that pedigree is or is not clearly and substantially made out 
to your satisfaction. 

It is perfectly clear that until this claim, there is no in- 
stance whatever of any descendant from Warine de Flsle 
claiming this peerage, as a peerage created by writ^. It was 
created in the Talbot family, and created in the Grey family, 
as a peerage by tenure, a claim which the present claimant 
cannot possibly make, because he has not the manor of 
Kingston Tlsle, and therefore his claim can only be founded, 
if at all, upon the writs issued to Warine de I'lsle. 

* Hit lofdsbip does not notice that the intended husband of the daughter of the 
last Viscount Tlsle was created to the same title. — Ste p. 12. Only one of the three 
sisteiB of the last Grey, Viscount Tlsle, left issue. 

* His issue were restored in blood only, and with a special exception of right to 
any title of honor. — Set p.43. It has been repeatedly decided that restorations in 
blood do not restore a right to peerages forfeited for high treason, in proof of which, 
the Staflfbrd, Beaumont, Lumley, and numerous cases might be cited : — Se$ note 
to pages 93, 94, 95, for some observations on the effect of the attainder of the Duke 
of Northumberland. 

* This objection has been frequently met by the ftiet, that from the Gth Ric. II. 
the barony has alumjft been in aheyanee. 
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' Besides these two patents, which, in my opinion, create a 
strong presumption against the present claim, there are also 
other circumstances of the same description. The celebrated 
Dudley, who was first Earl of Warwick and then Duke of 
Northumberland, was created Viscount lisle ; he never had 
the title of Baron lisle ^ Arthur Plantagenet, the second 
husband of Elizabeth, the sister of John Grey, Viscount 
lisle, was also created Viscount lisle; Ambrose Dudley, 
the son of John Dudley, after the death of his father and the: 
restoration of his family, was created Baron lisle and Earl of 
Warwick. Now he would have had exactly the same right 
by writ as the present claimant if he accepted a patent 
creating him Baron lisle. Dudley, Duke of Northumber- 
land, had a daughter, Mary, who married Sir Henry Sydney. 
Upon the failure of male issue of the Duke of Northum- 
berland, her descendants were created Earls of Leicester, 
and they were also created Barons Sydney and Viscounts 
lisle ; but they did not claim the title of Baron lisle by 
descent ; and yet they had exactly the same title which the 
present claimant has, because he claims by descent from this 
▼ery person^. 

When this instance is stated, and when it is also consider- 
ed (which I think very important) that this Margaret the 

* He was the heir-general of John Talbot and of Edward Grey, and was seised of 
Kingston I'lsle : hence he probably became Baron Tlsle under the patents of 22nd 
Hen. VI. and 15lh Edw. IV., on the death of his mother, which took place about 
1538. Within four years of that time, and one year after the death of his father- in- 
Uw, Arthur Viscount Tlsle, he was created Viscount Tlsle, so that there were 
but/0iir years in which he could have asserted his right to the barony created by 
those patents, or sought the termination of the abeyance of the original barony ; 
and it is- not too much to suppose that delicacy towards his father-in-law prevented 
Ims seeking the title of Tlsle during his life-time. 

' Reasons have been given for considering that the attainder of the Duke of 
Northumberland barred a claim to any title of honour which was derived through 
his grace, so that it operated against Ambrose Dudley, his sister, and all her 
descendants. See note to pages 93, 94, 95. Moreover, as all the parties mentioned 
by his lordship enjoyed a higher dignity, they had no motive for seeking this 
barony as a favor from the Crown, especially as they ivere only rc-hehrs of it.. 
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daughter of Warine de Flsle, who married Lord Berkeley, 
had issue an only daughter, EUzabeth ; that Elizabeth was 
imquestionably entitled to the dignity of Lady Berkeley, if 
the law had been then understood to be that a writ of sum- 
mons to parUament and a sitting in parUament created an 
hereditary right to a dignity descendible to issued 

Taking all these circumstances together, I apprehend 
that they are sufficient to induce the House to think that 
at the time of the death of Warine de Vlsle, in the 6th 
of Richard the Second, the law was not understood to be 
that the issuing of a writ to any person to sit in parliament 
and a sitting in parliament upon that writ created a right 
to a descendible peerage. The first time that was ever 
asserted was in the case of the title of Lord CUfton*, and 
certainly the opinion of the Judges was taken upon that sub- 
ject, it being then much questioned ; and the Judges gave 
their opinion, that the writ to the ancestor of Lord Clifton 
and his sitting did create an hereditary dignity at the time 
that writ issued. The Judges do not appear, from any thing 
which remains, to have given any reasons for the opinion 
they expressed, at least nothing upon that subject that I 
can find has ever come down to our time. Whether they did 



1 See note, p. 271 ; and Bote 2, p. 283. 

* Sach also is the assertion in the Fourth Peerage Ttepart, p. 73, hence it is 
evident that the noble lord entirely rejects the case reported by Lord Coke, 
which will be fully discussed in the Appendix. Even, however, if that case be 
rejected, the sUtement is not strictly correct; for if by the ^ord " decision, ** in the 
Report, is meant the judgment of the House, many instances occurred before the 
Clifton case, which prove that a writ and sitting were held to create an hereditary 
dignity. Set note 1 , p. 101 ; and note, p. 260. Besides the decisions alluded to 
before 1673, there is Lord Coke*s definition of the law on the point ; and if, as the 
learned lord says, the Judges were first called upon to give their opinions in the 
Clifton case, it is most important to look at the manner in which those opinions 
were expressed. They imaiitfiMiiii(|f agreed in the dictum of Lord Coke, and from his 
time to the present, such as has been uniformly held to be law, and which, to use 
the words of Mr. Cruise, in his TretUite on Dignities, " has been confirmed by so 
many decisions that it is not now to be shaken." 

T 
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give any reasons, or whether they simply signified that opi- 
nion, offering no reasons, it is impossible now to state. That 
opinion unquestionably was given; and it appears that in 
consequence, the House resolved that the descendant of 
that individual had a right to the title of Lord Clifton. 
That was comparatively in recent times, and the present 
lord sits under the title derived from that resolution; but 
that is the first time that any such resolution was entered 
into by the House, and the first time that it was clearly 
established as a ground of claim ^ 

Under these circumstances, therefore, I am of opinion that 
it will be most prudent to hold that there has not been suffi- 
cient shown to justify you to declare that Warine de I'lsle, 
by virtue of the writ issued to him, gained a right to a dig- 
nity descendible to his issue, so as to entitle his issue ad 
infinitum to claim a writ as lords of parliament. 



* If a writ to and sitting in parliament were for the first time made a ground of 
claim in 1673, upon what principle, it may be asked, was Sir Richard Fenys 
allowed the barony of Dacre, temp. Hen. VI. and Edw. IV. 1 or did the husband 
of the Baroness Talboys, daughter and heir of Lord Talboys, by writ, claim to be 
Baron Talboys, temp. Hen. VIII ? or Lady Fane claim the Barony of Le Despencer 
and Abergavenny in the reign of Elizabeth? or William Cecill claim the barony of 
Roos in 1616? or Charles Longueville claim the barony of Grey de Ruthyn in 
1640? or Henry Mildmay claim the barony of Fitz Walter in 1660, or his brother 
and heir in 1669 1 all of which, excepting the claim of Mr. Talboys to be a baron 
jure uioriSf were allowed. The subsequent instances in which the right of heirs - 
general of barons by writ to baronies have been admitted are cited in the note to 
p. 104, but the principle was recognised in a most remarkable manner in the years 
1694 and 1737. In 1694, on the death of Charles Boyle, eldest son of the Earl of 
Burlington, who was merely summoned in his father's barony (by patent) of Clifford 
of Lanesborough, his son and heir, (grandson and heir apparent of the said earl,) 
asserted his right to a writ of summons in consequence of his father having been sum- 
moned, which was allowed ; and in 1737, the heir-general, at the distance of four 
generations, of Henry, eldest son of the Earl of Cumberland, who was summoned 
ritd patrit as a baron, was allowed the barony, though there can be no question that 
the writs to Heniy Clifford were issued by mistake, it being presumed that his 
father possessed the old barony of Clifford in which it was intended to summon 
his eldest son. The barony of Strange, created by writ in 1628, is also in point. 
Stc CruUe on Dignities, p. 225. 
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It is undoubted that this House has at different tunes not 
been sufficiently cautious upon this subject. Of late years 
more attention has been paid to it. Your lordships, per- 
haps, will be surprised to hear, with respect to the title 
under which a noble lord sits in this House, the Baron de 
Clifford, that when it was claimed by the Earl of Thanet, 
who undoubtedly was a descendant, the only evidence of 
that fact was the admission of the Attorney-General at the 
bar of the House that he was a descendant. It was not 
then the practice of the House even to examine the question 
of pedigree, but you took the certificate of the Attorney- 
General upon that subject as a proof of the pedigree being 
according to it. 

I must confess that in my opinion your lordships did the 
same thing the other day; and I believe I was the only 
person, a noble earl excepted, who objected to the bills 
which then passed for restoring certain attainted peers, 
when you thought fit to allow the pedigrees stated in those 
acts of parliament without any proof upon the subject, but 
what may be called the admission of His Majesty's Attorney- 
General. In my opinion you ought to be far more cautious 
upon that subject ^ 

In the very claim which is now before you, the claimant 
derives a descent from Richard de Redvers, or Ripariis^ 
Earl of Devon, who died in the year 1133, and from Warine 
Fitzgerald, whose son Warine Fitzgerald died in the 2nd of 
Henry the Third, leaving a brother, Henry Fitzgerald, 
whose only daughter, Alice, married Robert de Insula, who 
died in the 22nd of Edward the First, whose son Warine de 
Insula died in the 25th Edward the First, whose son Warine 
de Insula died in the 1st Edward the Third, whose son 
Gerard de Insula died in the 34ih Edward the Third, and 

' The noble lord's remarks on this subject are extremely just The carelessness 
with which some of those bills were preptied was most eztnordinary. 

t2 
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whose son Warine was named in the charter of Henry the 
Sixth, and who died in the 6th of Richard the Second, 
which brings this pedigree very clearly down to Warine de 
risle. This appears perfectly plausible as printed in the 
pedigree ; but the evidence that he himself has produced in 
support of his claim, clearly disproves the whole of that part 
of the pedigree which deduces the descent of Robert de 
Insula from the family of Redvers, and shows that there is 
not one word of truth in it, and the counsel at the bar ac- 
knowledged that it ought to be struck out of their case. 
The truth is, that they were misled ; and I do not wonder at 
their having conceived that that was a true pedigree, because 
part of the evidence which is produced in support of tHeir 
Cause is an ancient pedigree in the familyi which states all 
this, though unquestionably falsely. 

' I mention these circumstances, because I am perfectly 
persuaded your lordships have not in any case hitherto been 
sufficiently cautious upon this subject, and I am sure that 
you will find that it will be necessary to take more pre- 
caution than you have hitherto done. One misfortune is 
this, that when you have a claim laid before you, you hear 
counsel in support of that claim. The claimant has agents 
who bring forward evidence upon the subject, and you 
hear His Majesty's Attorney-General in objection to that; 
but bU that he can do is to take objections to the evidence 
t)ffered by the claimant. There ought to be an active per- 
son on the other side to inquire into the whole circumstances 
of the case, who shall sift it to the bottom, and shall find 
vrhether all the evidence brought forward by the claimant is 
correctly brought forward, and whether there may not be 
other circumstances which ought, but which are not brought 
forward. I do not see that in this case there is any objec- 
tion on that point, for there has been, as far as we know, 
an honourable disclosure on the part of the present claimant ; 
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for on one part of the pedigree^ namely> the question with 
respect to Robert Dudley, where there was a doubt whether 
he was the son of the famous Earl of Leicester, they have 
delivered to the Attorney-General the evidence in their 
hands, which he had no other means of procuring, and 
therefore so far from supposing that in this case there is 
any thing of this description, I think it just to the claimant 
to say that every thing has been most honourably communi- 
cated; but I would submit that your lordships should in 
future look with great anxiety to claims of this description, 
the rather because I think you will find that the time of the 
House will probably be very much occupied with such 
cases, and that unless you are extremely cautious upon this 
subject you will be very much misled. 

In this case, without entering into any discussion with 
respect to the pedigree under which the claimant makes his 
title, it does appear to me that there has not been sufficient 
shown, to induce you to say that the writs to Warine de Flsle 
did create in him a dignity descendible to his issue according 
to the law, as it was then understood ; and that the circum- 
stances belonging to this case raise a strong presumption 
to the contrary. The two patents mentioned ^ ; the circum- 
stance that there was no claim for the length of time that 
elapsed between the death of Warine de lisle and the first of 
these patents, a period of many years ^ ; all the time which has 
since elapsed until the present claim, during which no person 
whatever, who had a right to make the claim, if there was a 
right, has thought fit to bring forward a question upon the 
subject^; when all these circumstances are put together, 
you may very properly resolve, that the claimant has not 
sufficiently shown that by the writs issued to Warine de 
risle a right was gained to a dignity of peerage descendible 

* See notes, pages 266. 270. * See note, p. 264. * 50e note 2, p. 262. 
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16 his heirs ; and if that should be the opinion of your lord- 
ships, of course it will not be necessary to enter into any 
other part of this case — that will be the species of resolution 
I should submit to be reported to the House. 

Lord Chancellor, — This is undoubtedly a case of con- 
siderable importance. Although I concur in the general 
▼lews which the noble and learned lord has stated to the 
House, namely, that the right to this title is not sufficiently 
ahown, I would suggest that the motion which he has made 
9hould stand over for a few days, that we may consider 
whether that be precisely the resolution to be offered ; and I 
do it the rather, because I feel that which has been so pro- 
perly urged by the noble and learned lord, that we ought to 
proceed with very great caution in these cases. The person 
who has now the honor of addressing you has most repeat- 
edly in this House stated, that the examination of titles 
claimed by persons who are claiming rights to peerage, has 
been extremely distressing to those who have had to make 
that examination; the course is this, that when a petition is 
presented to His Majesty, it is referred to the Attorney- 
General; if the Attorney-General is satisfied, a writ usu- 
ally issues without any more proceedings; if he is not 
satisfied, further inquiry takes place. In many cases the 
Chancellor, who issues the writ, requires authority to issue 
that writ, and often he most laboriously examines the sub- 
ject; at the same time I am ready to admit that I know 
errors in matters of this sort to be quite possible, and in my 
opinion it will be a much more satisfactory mode of pro- 
ceeding, if, on the part of the House, some additional 
form or process of examination is adopted. My noble and 
learned friend is aware of a difficulty which lately occurred 
in the case of an Irish peerage^, in consequence of our not 
having at the bar the Attorney-General for Ireland, and of 

' The claim to the Earldom of Roscommon. 
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our having cast upon us the duty of examinuig into that 
which had been collected and returned by him, without our 
having sufficient information on the subject ; what ought to 
be done under these circumstances is well deserving of the 
consideration of your lordships. 

In the present instance, it appears to me important that 
we should have an opportunity of considering in what terms 
the resolution should be penned. I am prepared now to offer 
my view of this case, but I will abstain until I have had an 
opportunity of considering the form of the resolution to be 
submitted in this case, which is one of very great importance, 
because it ought to lay down a general doctrine, with respect 
to which we should be particularly careful ^ 

Adjourned to Monday. 

* It will be seen that the reiolution adopted, so far from laying down any general 
doctrine, did not efen state the grounds on which the Committee formed its 
decision. 
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Monday, May 22nd, 1826. 

Ijord Redesdale. — I stated, on Thursday last, the opinion 
which I had formed with respect to this claim, the result 
of which wasy that there was not sufficient ground for 
allowing it. The difficulty in the first place was, whether, 
as the law was understood at the time of the death of 
Warine de Tlsle, who was the last person proved to have 
had a summons to parliament, that sununons and a sitting 
under it gave a right to his descendants in aD future time. 
I thought it did not ; that at that time the law was not con- 
sidered as at all settled, as it was afterwards laid down in 
the case of Clifton, that the issuing of a writ of summons, 
and a sitting in the House upon that writ of summons, 
created a right to an hereditary peerage descendible to 
heirs-generals 

The circumstances that stood in the way were these : — 
first of all, that from the death of that Warine de Flsle, 
early in the reign of Richard the Second, no person had 
claimed a right to sit by virtue of any peerage gained by 
that Warine de Tlsle to himself and his heirs ^ ; that, on the 
contrary, two patents have been granted, by which descend- 
ants of that Warine de Tlsle were declared to be entitled to 
that dignity of Baron de Tlsle, not under the writs issued 
to him, but under a title of a totally different description, 
namely, by seisin of the manor of Kingston Tlsle ; that 
patent at the same time declaring that the person described 
in it, and his heir, lords of the manor of Kingston Flsle, 
should be Lords Tlsle : the consequence of which was, that 
the present claimant, not being possessed of the manor of 

* See notes, pages 101. 260. 276. * See note, p. 264. 
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Kingston Flsle, can claim nothing under that patent; but 
that| on the contrary, a presumption arose from that patent^ 
that at the time it was granted, it was not conceived that a 
writ and a sitting in parliament (supposing that had been 
made out) did constitute a right to an hereditary dignity in 
the person to whom that writ was issued. The second patent 
was of the same description, giving the dignity to the hus- 
band of a daughter of the person to whom the first patent 
was granted ^ 

It also appeared firom the case before your lordships, that 
the lady under whom this claim was made had married Lord 
Berkeley. If it were true that at that time a writ and a 
sitting under that writ created a peerage descendible to 
heirs-general, this claimant had fiilly as good a right, or 
perhaps a better right, to the title of Lord Berkeley than 
to the title of De lisle ^ 

Under these circumstances, therefore, and considering that 
although in the case of Clifton the House, upon the opinion 
of the Judges, determined that, at the time the writ bsued 
to Sir Gervas Clifton, the writ so issued, and a sitting in 
parliament upon it, constituted a right to a descendible dig* 
nity, I conceive that there is strong ground for inferring 
that such was not the law in the reign of Richard the 
Second. 

Soon after the decision in the Clifton case. Lord Fresch- 
ville, who was then sitting in parliament under a patent 
which had been granted to him, creating him Baron 

I Sm note, page 270. 

* Supposing, and which is probably the fact, that such is the case, does it 
afTord any legal grounds for rejecting his claim to the barony of De Tlsle 1 Is it in 
the Courts bebw an objection to a man's title to the manor of A. that the same title 
vrould give him a claim to the manor of B. 1 But the petitioner was only a eo-lmr of 
the baronies of Berkeley, Tlsle, and Teyes, hence the Crown might bestow on him 
the one without creating in him a right to either of the other dignities. A state- 
ment of the case of the barony of Berkeley, which is now the subject of claim befoce 
the House, will be found in the Ai»p£nx>ix. 
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Freschvilley insisted that be was entitled to a higher pre- 
cedence, because he was descended from a person of the 
name of Freschville, whose heir he was, to whom such 
a writ had been issued in the reign of Edward the First. 
Upon considering that case, the House did not enter into a 
discussion of the pedigree ; but supposing the pedigree 
Btated by the claimant to be true as he stated it, the question 
was, whether a writ so issued had the eflfect which was 
attributed to it by Lord Freschville ; and the House resolved 
that it did not appear to them that there was sufficient ground 
to advise the King to allow the claim : that was submitted to 
by Lord Freschville, and it appears upon your lordships* 
journal. There is so strong a resemblance between that 
case and the present S that I should think it a sufficient 

* It is submitted that there is not the slightest resemblance between the case of the 

fditioner and that of Lord Freschville ; that the decision in that case was in strid 

conform^y with the opinion of the Judges in the Clifton case four years before ; and 

that the argument of the Attorney-General in the Freschville claim is strongly in 

fmour of one part of the prraent claimant's case. 

On the 26th January^ 25th Edward I., 1297, a writ was issued to Ralph dc 
Freschville, commanding him, " cum aliis proceribus et magnatibus,'' to attend at 
Salisbury on Sunday, the Feast of St. Mathias the Apostle, next ensuing, *' coUo- 
iquiam et tractatum specialiter habituri," et *' consilium impenflori," which writ is 
marked in the margin, " De ParUamento tenendo apud Sarum." Many persons 
were summoned by that writ who were never summoned before or afterwards ; 
and what is more important, no prelates or abbots were summoned on that occasion ; 
juid there is no notice either on the BoUs of Parliament or in the Statutes of the Realm 
of any parliament having been held at Salisbury in the 25th Edward I. I'he de- 
scendants of Ralph Freschville continued in the male line until 1682, and his heir, 
Jchn Freschville, was, by patent 6th March, 1644, created Baron Freschville of 
Staveley, co. Derby, to hold to him and the heirs male of his body. In 1677, he 
claimed to be allowed to sit in the House in the precedency of, or in other words, 
claimed the barony supposed to have been created by the writ above-mentioned to, 
liis ancestor Ralph Freschville, in the 25th Edward I., grounding his claim upon 
the decision in the Clifton case. The Attorney-General, Sir William Jones, in his 
argument before tlie House, urged, that a proof cf sitting was indi^nsable ; that here 
■the not rqteating the wmmons was an evidence of not sitting ; that it had been ob- 
jteted that there was no endence of any sitting till the time of Henry VHI., when 
Journals first began ; ** but it was one tftt»ig where writs of summons had been cften 
repmtid, but aiurther where they never iswed but once," The lords resolved *' that 
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ground for your lordships to come to the same determina- 
tion! namely, that there does not appear to the Committee 
sufficient ground to advise his Majesty to allow the claim of 
the petitioner. If any thing be afterwards alleged which 
may alter that opinion that finding leaves the question open; 
but I think that adopting the precedent of Liord Fresch- 
viUe's case would be the safest course. It is in my mind ex- 
tremely doubtful whether, in early times, there was an idea 
that a peerage, limited to heirs-general by patent, conveyed 

they did not find sufficient ground to advise His Majesty to allow the claim of th« 
petitioner." What analogy there is between this case and that of Sir John Sidney, 
it is impossible to conceive, foi 

Gerard de Tlsle was onu summoned to parliament, and Warine de Tlsle, hit 
son, was /ourttf^n times summoned to parliament. 

Ralph Freschville received but onu writ ; and from the spiiitual peers not having 
been summoned, it may be doubted, even if that assembly had met, whether it 
would have been a regular parliament. 

Warine de I'Lsle was summoned up to the very year in which he died ; the 
barony then descended to his daughter and heiress, whose husband was already a 
peer of a much older creation : their heir was a daughter, the wife of an earl, who 
assumed the title of Lord VJtte^ and since her death, about the year 1420, the 
dignity has continued in abeyance, and most of the co-heirs were for a long time 
possessed of titles of superior dignity. 

Ralph Freschville was never again summoned : his poftteri^ continued in the 
male line for nearly three hundred and fkitj years, and not one of them was ever 
possessed of any title of peerage. 

There is not the slightest proof that the assembly to which Freschville was sum* 
moned ever met, and the presumption b to the contrary. 

There is positive evidence that eleven of the fourteen parliaments to which Warine 
de risle was summoned met, and transacted important affairs ; and there is proof, 
of the strongest presumptive nature, that he was present in more than one, if not in 
each, of those parliaments. 

If the " non-repeating the writ to Ralph Freschville was evidence of not sitting," 
by a parity of reasoning, the frequent and almost unbroken series of writs to 
Warine de I'lsle was evidence of sitting. 

Gerard de Tlsle, the father of W^arine, was sole heir, jure matris, of a baron, 
who undoubtedly did sit in parliament. 

There is not the slightest reason to believe that any ancestor of Ralph Freschville 
was a peer of the realm. 

In no one feature, therefore, are the cases alike ; and if the Freschville case 
formed the ground of the decision in the Flsle claim, it may be safely asserted that 
in no previous instance, in any court of jodicatme, was a case et er decided upon a 
precedent which tra« so dissimitar in e*'ery circumstance. 



( 284 ) 

any such right as has been supposed in the case of Clifton 
to be conveyed by writ. There is a very strong case upon 
that subject, which is to this effect :— The King having 
created Robert Ufford Earl of Suffolk, with a limitation to 
heirs-general, he died, leaving only heirs female, and the 
king immediately granted the title of Earl of Suffolk to 
Michael de k Pole, reciting in the patent that Ufford had 
died without heirs-male S and therefore the King considered, 

* This case, which is not exactly stated in the text, had nothing to do with a 
claim to a dignity under a writ of summons. Rohert. second Baron Ufibitl, was 
created Earl of Suffolk, " nomen' et honor' comitis Suff' de co'i assensu et 
consilio prelator* comitiT haronum et alior* de consilio n'ro in preaenti p'lia* 
nento nro apnd Westm' die Lune, p'x~ post festum Scl Mathie ap'li [3ni 
March, 11th Edward III. 1337] p'x preterito convqcato existencium dedimus 
iptiimque in Comitem Suff* p'fecimus et gladio dnximus sicat deoet ac p'missor* 
contemplaco'e dedimus et concessimus p' noV &c. p fato Roh'ti xx L suh no'le et 
honore comitis Suff", &c. h'end' et tenend' sibi et he'dib* snis imp*p'm," &c. — 
Chart. 11th Edw. III. No. 52. He was succeeded by his son and heir, William de 
Ufibrd, in 1369, who died without issue on the 14th February, 5th Ric. II., 1382, 
without heirs-male of his body ; and Heniy Lord Feners of Groby, Roger Lord 
Scales, and Robert Lord Willoughby, were found to be his nearest heirs in blood, 
" heredes propinquiores de sanguine.'' Eidi. 5th Ric. II., No. 57. These per- 
sons were, it appears from his will, his nephews, sons of his three sisters ; and as 
they were the heirs of the body of Robert, the first earl, it might be inferred, from 
the words of the patent, that the earldom fell into abeyance between them : but 
it is material to observe, that even under that patent no person could claim the 
earldom dejure. 

In the parliament which met at Westminster, on Friday after the Feast of St. 
Lucy the Virgin, 9th Ric. IL, 15th December, 1385, Michael de la Pole was created 
Earl of Suffolk, the record of which proceeding on the Roll of that Parliament 
commences in these words, " Memorand' quod cum Willielmo nuper Comite Suff* 
absque heredibus masculis, prout Altissimo placuit, ab hac luce subtracto, et maxima 
parte sui patrimonii ad Dominum Regem hac de causa legitime devoluta, eligens 
potius idem Dominus Rex Dignitatem et Nomen tanti Comitatus honori Diade- 
matii Regii continuando adicere, quam ejus suppresso Nomine ipsius patrimonii 
commoda usibus fiscalibus applicare, et eo pretextu ad nobilem et discietum virum 
Michaelem de la Pole, &c."— Be*. Pari. vol. iii. p. 206. Admitting, however, that 
in this instance there is an inconsistency between the limitation in the patent to 
Robert de Ufibrd and the recital on the Roll as to the cause of the King's consider- 
ing that the dignity of Earl of Suffolk had absolutely reverted to the Crown, it is 
equally as probable that the king treated the co-heirs of the first earl with injustice, 
as that the word to "his heirs" in the patent meant only to his heirs male; for 
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that although he had left daughters, the grant of the Ear^ 
dom of Suffolk reverted to the Crown, and that the title in 
the grant to Ufford was extinct, or that it was so extinct 
that nothing but the power of the Crown could call it out* 
Under these circumstances, it does appear to me very doubt- 
ful whether this case can be extended beyond that particular 
case, or how far back this sort of right may be carried, 
from what time it is to be considered that the issuing a writ 
and sitting under that writ created a descendible dignity. 
I must confess that it not appearing upon what ground the 
Judges gave that opinion in the case of Clifton, and the 
case of Freschville, which followed immediately after, 
amounting to a decision of the House, that^the issuing of a 
writ to Ralph Freschville, the ancestor of my Lord Fresch- 
ville, did not confer a dignity descendible to his heirs S I 



not only can nnmerooi cases of dignities be cited, where the word '* heirs " wera 
dearly understood to mean heirs general of the body of the grantee ; but there is no 
greater cause for supposing that such an interpretation was intended to be put on 
the term " heirs " in a patent of creation than in a grant of lands, freewarren, or 
other privilege, or in fines, &c. where the expression " heirs" and " heirs-male" oftea 
occur as distinguished from each other. In considering ancmaltmt cases in tha 
descent of dignities, the just observation of the Lords' Committees on the Dignity 
of a Peer of the Realm in their Fottrth Rgpari ought not to be forgotten. " When 
the confused state of public records, during many years, is considered, it cannot be 
matter of surprise, that many sheuld have been lost, and indeed there can be no 
doubt that many have been lost ; and therefore the general current of authority, 
demonstrating the general opinion of the law, may be considered as sufficient to 
overrule any doubt which might be founded on [these two] singular cases."— p. 56. 
* The simple but important distinction between the cases of CliAon and Fresch- 
ville was this : — The law laid down in the former was, that a writ and nlttiig created 
an hereditary barony, and writs and titthigi were distinctly proved in that case : 
only omt writ and 110 mtting was shown in the Freschville case. If the Judges had 
said that a single writ created a dignity, the Freschville might be considered to con- 
tradict the Clifton case ; but, following the dictum of Lord Coke, they ezpiessly said 
there must be a $ittmg under the writ : and as no mtting conld be proved, or evea 
presumed, if the House had allowed the claim of Lord Freschville, they would moit 
decidedly have acted in contivdirfiofi to the opinion of the Judges and the decision of 
the House in the Clifton case : hence the reftisal of the Freschville claim is rathtr 
a confirmation, than a contradiction, of the previous decision* 
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Jo not think your lordships ought to advise His Majesty to 
allow this claim. I beg, therefore, to move a resolution to 
report to the House that it does not appear that there is 
sufficient ground to advise His Majesty to allow this claim. 

Lord Chancellor. — This is undoubtedly a case of con- 
siderable unportance ; and in order that we may be quite 
sure that the terms in which the determination is made are 
the most correct which can be adopted, I would beg leave 
to move, that we proceed in the further consideration of 
this case on Thursday next. 

Lord Redesdale. — I should much wish this should be 
very well considered, because if your lordships will take 
the trouble of looking into two Reports which have been 
made with respect to the peerage, one in July 1819 and 
the other in July 182^, it appears from them, that the 
House has in several instances come to resolutions evidently 
without sufficient knowledge of the facts and circumstances 
of the case. There is one very remarkable instance. In the 
year 1626, the House came to a resolution that the baronies 
of Bolbec, Sandford and Badlesmere, were in abeyance be- 
tween the heirs-general of John Earl of Oxford*. Now 
there was not, as far as appears, the slightest evidence before 
the House upon the subject ; and there was no ground what- 
soever for such a resolution : that must have been done 
without any proper consideration, merely because the Judges 



> See an elaborate report of this case in CoUim*$ PrecedenU, p. 173 et $eq. 
Adopting the opinion of the Judges, the House declared that those baronies were 
" in His Majesty's disposition." Neither Bulbeck nor Sandford were baronies by 
writ or patent, and the Earls of Oxford were only co-heirs of the barony of Badles- 
mere. The opinion of the Judges in that case admitted of the inference that they 
considered that a barony which did not originate in a patent descended to the heirs- 
general ; and that if there were more than one heir-general, it " returned to the 
Crown in the strict construction of the law/' but that the Crown might *' dis- 
pense" with its claim, and even allow the dignity to the heir male. Ibid, p. 180. 
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had said, that because there were such titles, those thl^ 
must be in abeyance between the general heirs of John 
Earl of Oxford. If your lordships will pay attention to the 
Journals of the House, you will find, that on that and many 
other occasions the House has proceeded without that care 
and attention that is generally now bestowed upon those 
subjects. Even in respect of the title of Lord Clifton, the 
House took the admission of the Attorney-General at the bar, 
that the pedigree was as stated by the claimant, without 
entering into any evidence whatever upon the subject. 

Adjourned to Thursday. 



Thursday, May 25th, 1826. 

Lord Chancellor, — In this case, I do not feel it to be 
necessary to trouble your lordships further than to state, that 
it appears to me the resolution proposed on a former day 
is right : to that resolution, as it is drawn out, stating that 
the Committee do not feel that the claimant has laid before 
them sufficient evidence to authorize them in advising His 
Majesty to allow the claim, I am ready to give my assent. 

Lord Redesdale. — The resolution is the same which the 
House adopted on the claim of Lord Freschville : it came 
there to a resolution, that it did not appear that there was 
sufficient ground to advise His Majesty to allow the claim 
of the petitioner. In that case the pedigree was not ten- 
dered at all, that is, the statement of the Attomey-Greneral 
was allowed to be sufficient ground for them to consider 
the first question ; which was, whether there was or was 
not a title to an hereditary peerage created by the issuing 
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of a writ to a person of the name of Ralph Freschville. In 
this case, the first thing to be established is, that there was 
an hereditary peerage created, descendible to the issue of 
Warine de Flsle. If you are of opinion that that is not 
sufficiently established, then it is immaterial, and you ought 
not to be called upon to consider, whether the person who 
makes the claim is or is not the person he represents himself 
to be. 

Lord Chancellor. — I apprehend the rule of the House 
is this, that unless the title to the dignity is made out, 
you have nothing to do with the pedigree. If you are of 
opinion that the title to the dignity is sufficiently made out, 
provided there is any body to claim it, then you enter into 
the pedigree, and form your judgment upon it ; but do not 
go into the pedigree, if there is any doubt upon the dignity, 
therefore not meaning to throw any doubt upon the pedi- 
gree, and leaving it quite open to further inquiry whether a 
descendible peerage can be shown to exist, I am perfectly 
ready to concur in the resolution. 

It was then moved to resolve, '^ That there does not appear 
to the Committee sufficient ground to advise His Majesty to 
allow the claim of the petitioner,** which, being put, passed in 
the AFFIRMATIVE, and the chairman was directed to report 
this resolution to the House. 

The Resolution was subsequently reported to the House, 

when it was resolved ** that there did not appear to be 

sufficient ground to advise His Majesty to allow the claim of 

the Petitioner,** which Resolution was ordered to be laid 

.before His Majesty. 
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After the resolution of the House on this claim^ a Case 
was laid before Mr. Hart and Mr. Shadwell^ two of 
the Counsel for the claimant, stating the proceedings 
before the Committee, the various documents which 
had been produced, and Lord Redesdale*s addresa 
to the House, and concluding with the following 
remarks: — 



c< 



This decision, and the ground assigned for it^ were a 
surprise, as well as a disappointment, to Sir John Shelley 
Sidney ; for in no previous case had it been held, or even 
argued, that the effect of a writ of summons and sitting, in 
early times, was different from the effect which decisions 
had given to them at a later period. The whole current of 
authority was, indeed, the other way. In the Botetourt 
Case\ which had been much referred to in the argument of 
this case, there was no siunmons later than 9th Richard II. ; 
yet the House allowed the claim in that case; and upon 
what principle it is that a series of summons, extending down 
to the 9th Richard II., is to have the effect of conferring 
an hereditary dignity, but that one which happens to stop 
at the 5th Richard II. is not to have that effect, Liord 
Redesdale did not tell the Committee. 

The main stress of the Attomey-GeneraVs argument be- 
fore the Committee was laid upon the point, that there was 
no sufficient proof from the Rolls of Parliament that Warine 
de I'Isle ever sat in parliament. * In order to establish a 
sitting,' said the Attorney-General, * it has been over and 
over again decided that a sitting must be evidenced by the 
Rolls of Parliament. We must see in the proceedings of 

> " SUted in ' Cruiw on Dignitiet,' p. 188." 5m also the AprsKoix. 

U 
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parliament itself, the name of the individual who is stated to 
have so sat ;' and Lord Redesdale was pleased to observe, 
that there was no evidence sufficient to show to their lord- 
•bips that Warlne de lisle ever took his seat in parliament. 
For this too, Sir John Sidney was little prepared, after the 
0tatement in Mr. Attomey-6eneral*s^ report, that the evi- 
dence laid before him, and which was repeated before the 
Committee, did appear to Mr. Attomey-Qeneral to prove 
that, in point of fact, Warine de Flsle sat in pursuance 
of the summonses issued to him. This, however, is imma- 
terial, if the law reaUy be, as now promulgated by Lord 
Redesdale, that summons and sitting, at the period in 
question, did not ennoble the person so summoned and 
sitting, and his descendants. 

That Warine de Tlsle was participant of the rank and 
dignity of nobility, no man who refers to the continued series 
of summons to parliament which were issued to him ; to the 
names of the persons along with whom he was so summoned ; 
and to the allegations of the charters of Henry VI. and 
Edward IV., can reasonably doubt. At the coronation of 
Richard II. * Gerard, son of Warine de Tlsle,' was one 
amongst the yoimg nobility knighted by the king<; and 
Dugdale relates ', that soon after the death of this Gerard, 
his father, Warine de Tlsle, went to Berkeley Castle, the 
house of Thomas de Berkeley his son-in-law, and made it 
his residence in his latter days ; and that Thomas de Berke- 
ley, having the prospect of so fair an estate, covenanted 
with Warine de lisle, that he, and the issue which he 
should beget on his daughter, would, after his death, always 
use and bear the arms of the said Lord lisle. 

Lord Redesdale also drew an inference against the claim, 
from the fact * that from the 6th Richard II. to the 2^d 

» Sir Robert Gifford. ' " Dugdale's Baronage, vol. i. p. 360." 

* " Rymv'A FcBdtra, t«l. vi. p. 15a»" 
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Henfy VI. was a period of fifty years, and during that time 
no claim was made of the dignity of Baron de lisle, either 
by descent of Warine de Flsle, by virtue of the writ, or by 
any title derived firom the manor of Kingston Flsle.* Warine 
de risle, however, left an only daughter, Margaret, married, 
in her father's lifetime, to Thomas de Berkeley, who (as 
Lord Redesdale elsewhere observes) was a baron and lord 
of parliament in his own right, and a nobleman of great 
power and consequence. It was improbable that Thomas 
de Berkeley would concern himself about a title inferior to 
what he already possessed, especially seeing that the law as 
to enjoyment by a husband of his wife*s dignity was then 
in a very unsettled state ^ Lady Berkeley left an only 
daughter, Elizabeth, married to Richard Beauchamp Earl 
of Warwick, her heiress at law ; here again the barony in 
question was overshadowed in a higher dignity ; and upon 
the death of that lady in 4th Henry V . it fell into the state 
of abeyance, which Sir John Sidney seeks to have ter« 
minated. We submit, that the fair inference from non« 
claim, under these circumstances, between the death of 
Warine de Flsle and the 22nd Henry VL, is, that the parties 
in whom the right resided had no sufficient inducement to 
prefer their claim ; but can any man doubt, that if that son 
of Warine de Flsle, who was knighted with the eldest sons 
of other noble fiamilies at Richard the Second's coronation, 
had survived his father, he would have received summons to 
parliament in his father's place ? 

Lord Redesdale is pleased to assume, that the person who 
prepared the patent of 22nd Henry VI. would not have re* 
sorted to the * strange device,' as his lordship terms it, of 
stating that which was untrue in a patent, for the purpose of 
founding a title to an hereditary dignity, if they could have 

* *' HargTiTe, Co. Litt. 29 C, note 1." 

u2 
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founded the right to such a dignity upon the summons and 
sitting of Warine de Tlsle ; but it ought in fairness to have 
been observed^ that there was another task to accomplish 
on that occasion besides making out the existence of an 
ancient dignity^ viz. to show a claim to the dignity in one 
only of a multiplicity of co-heirs. The doctrine as to the 
determination of the abeyance of dignities, now well es- 
tablished^ was then unsettled, if broached at all; and 
the supposition that the parties concerned in preparing that 
patent resorted to the device in question for the purpose of 
^scaping this difficulty, is at least as probable as Lord Re- 
desdale*s assumption that they resorted to it for the purpose 
of setting up the dignity. 

Again, Lord Redesdale refers the creation of John Tal- 
bot to be Viscount Tlsle to suspicions of the infirmity of his 
title to the barony : but is it not more probable that his 
brilliant services in France were the cause of his advance- 
ment to that dignity of viscount, ' with precedence of all 
barons V 

Lord Redesdale says, that ^ the celebrated Dudley, who 
was first Earl of Warwick and then Duke of Northum- 
berland, was created Viscount Tlsle : he never had the title 
of Baron Tlsle.' But this surely goes for little, if the his- 
tory of John Dudley's life is adverted to. His father had 
been sacrificed by Henry the Eighth to popular clamour at 
the commencement of his reign, and that monarch seems to 
have heaped favours upon the son, in recompense for the 
injustice done to his father. But the doctrine as to termi- 
nating the abeyance of dignities was still unsettled. The 
man who could obtain a higher dignity by grant would 
scarcely pursue a doubtful claim of right, more especially 
when it is considered that in these days the Crown seldom 
granted a dignity to the subject without conferring also 
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some substantial grant for its support. The same observa- 
tions apply to the subsequent revival of the dignity of Vis- 
count risle in the Sidney line. 

It will be observed that the resolution of the Committee 
does not import any conclusion against the claim, but only 
that sufficient grounds have not been shown no induce the 
Committee to advise His Majesty to allow the claim ; thus 
leaving it open to proceed further upon the present re- 
ference, if additional grounds either of law or fact can be 
presented to the Committee, and Sir John Shelley Sidney 
is desirous of being advised by counsel — 

Whether, in reference to the points to which we have 
above drawn your attention, he can bring the case agaih 
before the Committee with a reasonable expectation of suc- 
cess? 

OPINION. 

We are of opinion that Sir John Sidney may bring the 
case again before the Committee with a prospect of success. 
Whether, imder the circumstances, he should do so imme- 
diately, is a subject for his discretion rather than of legal 
advice. It was incumbent on Sir John Sidney to establish 
by sufficient evidence that he was descended from Warine 
de risle in the manner stated in the pedigree ; next, that 
Warine de lisle had received the king*s writ of summons to 
parliament, and had taken his seat as a lord of parliament in 
obedience to the writ ; and lastly, that, according to the law 
and usage of parliament, a person sitting in parliament under 
a writ of summons was ennobled, and acquired the dignity 
of a baron of the realm, descendible to his heirs-general. 

The pedigree was proved beyond controversy. The At- 
torney-General admitted that, by the law and usage of par- 
liament, summons and sitting gave a descendible dignity, and 
he rested his objection on the question, whether Warine de 
risle had taken his seat as a lord of parliament under the 
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writs of summons^ insisting that Sir John Sidney had not 
produced competent evidence to establish that fact* Tbfi 
case being brought to this issue^ we fully expected that 
their lordships would have decided that Sir Joim Sidney had 
made out his case ; but a noble lord in his place raised a 
distinction as to the law and usage of parliament, which the 
Attorney-General had not adverted to, namely, whether the 
writs of summons and sitting in parliament under them, prior 
to the 5th year of Richard the Second, came within the rule 
established by the precedents. His lordship argued the 
point very much in detail, and in consequence the Commit- 
tee came to the resolution rather as an adjournment of the 
claim than as a decision against it. We do not think the 
distinction so raised by the noble lord founded on any sound 
principle ; and we think it at variance with the precedents 
on the journals of their lordships' House. It is on these 
grounds, that we conceive Sir John Sidney may again bring 
the subject before th6 Committee with prospect of success. 

Anthony Hart, 
Lancelot SHADwm.L. 

Lincoln'S'Inn, April 13^ 1827.'* 
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No. 1. 
THE ABERGAVENNY CASE. 

[Referred to in page 207.] 

As the opinion of the Judges in the Abergavenney case, reported 
by Lord Coke in his Twelfth Report, appears to have been the 
ground on which he founded his dictum, that a writ of summons to, 
and sitting in, Parliament created an hereditary dignity to the heirs 
of the body of the person so summoned, it is important to inquire 
how far the suspicion expressed by Lord Redesdale,* of the ac- 
curacy of that Report is just, more especially as strong doubts on 
the point were entertained by the Lords* Committees, who were 
appointed to Report on the Dignity of a Peer of the Realm. 

The following is a verbatim copy of the Report in question : the 
period when the point was agitated was clearly, from the context, 
the 8th Jac. I. anno 1610. 

" The Lord of Abergavenney*s Case. 

" In the parliament a question was made by the Lord of North- 
ampton, Lord Privy Seal, in the Upper House of Parliament, that 
one Edward Nevill, the father of Edward Nevill, Lord of Aberga- 
venny, which now is, in the 2nd and Srd of Queen Mary, was called 
by writs to parliament, and died before the parliament. If he was a 

• See pagei 207, 206. 
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baron or no, and so ought to be namedi was the question : and it 
was resolved by the Lord Chancellor, the two Chief Justices, Chief 
Baron, and divers other Justices there present, that the direction and 
delivery of the writ did not make a baron or noble, until he did 
come unto parliament and there sit, according to the commandment 
of the writ ; for until that, the writ did not take its effect ; and the 
words of the writ were well penned, which are: Rex et Regina, &c. 
Edwardo Nevil de Abergaveney Chtvalier, Quia de advisamento et 
assensu concilii nostri pro quibusdam arduis et urgentibus negotiis 
Btatum et defensionem regni nostri Angliae concernentibus, quoddam 
Parliamentum nostrum apud Westmonasterium 21 die Octobris 
proximo futuro teneri ordinavirous, et ibidem vobiscum^ &c. And 
in the d5th H. 6, 46, and other books, he is called a peer of par- 
liament, the which be cannot be until he sit in purUament, and he 
cannot be of the parliament until the parliament begin ; and foras- 
much as he hath been made a peer of parliament by writ, (by which 
implicitly he is a baron,) the writ hath not its operation and efiect 
until he sit in parliament, there to consult with the king and the other 
nobles of the realm ; which command of the king by his super- 
sedeas may be countermanded, or the said Edward Nevil might 
have excused himself to the king, or he might have waved it» and 
submitted himself to his fine ; as one who is distrained to be a knight, 
or one learned in the law is caUed to be a seijeant^ the writ cannot 
make him a knight or a seijeant. And when one is called by writ 
to parliament^ the order is, that he be apparelled in bis parliament 
robes, and his writ is openly read in the Upper Hcuse^ and he is 
brought into his place by two lords of parliament, and then he is 
adjudged in law, * inter pares regni,* that is to say, ' ut cum solim 
Senatores e censu eligebantur, sic Barones apud nos habiti fuerint, 
qui per integram Baroniam terras suas tenebant, sive IS feoda mili- 
tum, et tertiam partem unius feodi militis, quolibet feodo compu- 
tato ad £20, quae faciunt 400 marcas denarii, erat wJentia unius 
Baroniae integrse, et qui terras et redditus ad banc valentia habue- 
riBt, ad Parliamentum summoneri solebant/ So that by this it ap- 
pears, that every one who hath an entire barony may have of right, 
and of course^ a writ to be summoned to parliament, for without 
writ none can sit in parlianent : and with this agree our books, for 
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IMM vocf they agree, that qohq ctn sit in parliaBQent aa pe«r tf the 
rea]iD» without matter of record* and if issue he taken, wbectwr 
a haroQ or no baron, earl or no earl, this ahall not be tried par paiie» 
but bj the record by which it appears that he was a peer of par- 
liament, for without matter of record, he cannot be a peer of pw- 
liament. 35th Hen. VI. 46, 43 ; Edw. III. 30 b. 48 ; Asa. jl «. 
ft2 ; Ass. pi. 24 ; Register, 1287. Henricus tertius* post magnaa 
perturbationes et enormes exactionea inter ipsum Regem, Simonraa 
de Monteforti, el alios Barones, molas at susceptaa, statuit el oc4ft- 
navit, quod omnes illi Comites et Baronea regni Anglin» quibua 
ipse Rex dignatua est brevia summonitionis dirigere, venireni nd 
Parliamentum, el non alii, nisi forte Dominua Rex alia ilia brevia 
eis dirigere voluisset ; which act or statute continues in force to 
this day» tK> thi^ now none, although that he hath an entire baroof» 
can have a writ of summons to parliament without the king's war- 
want, under the Privy Seal at least. But if the king create any 
baron by letters-patent under the Great Seal to him and to hia heira» 
or to him and to his heirs of his body, or for life, &c., there he ia 
a nobleman presently ; for so he is expressly created by letters-par 
tent of the king, which cannot be countermanded : and he ought lo 
have a writ of sumroona lo parliament of right and of course, and he 
shall be tried by his peers, if he shall be arraigned before any par- 
liaroent> but so shall not he be who is called by writ, until he siu in 
parliament, which is the diversity. 

** Richard the Second created John Beaucbamp, of Holt» Baron 
of Kidderminster, by letters^patent, dated 10th October, 11th year 
of his reign, where all others before him were created by writ.** 

Upon this statement the following note occurs in the FirU Q^nend 
Rtport of the JAfrdi CommitUea on tke Dignity of a Pttr of (kt MedHk 
p. 482. 

" With reference to this sulgect it may be important to call Ad 
attention of the House again to what is called the Lord Abergi* 
venny's case, in the twelfth volume of Sir Edward Coke's Reports, 
p. 70, and there entered aa occurring in Trinity Term, 8th Jaanaa L{ 
as that Report, if not correctedt may lead to greait error. 
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*' The writ in the Register, referred to by Sir Edward Coke, 
clearly applies to a person wlio had been summcmed to parliament ; 
but it may be doubtful whether it imports that person so summoned 
had taken his seat in parliament prior to the issue of the writ ; and 
on the contrary, from its nature^ it ought to have been applicable to 
a person summoned, to enable him to obey the summons ; and the 
writ expressly applies to him what ought to be done ' versus domi- 
no8 magnates comites sive barones regni Angliae qui ad Parliament 
tum Regis de summonitione Regis venire debunt.' It therefore 
aeems to refer to the King's command, and to the privilege due to 
him in whose favour the writ issues, in common with other earls 
and barons, to enable him to obey the Kill's command. 

" Sir Edward Coke's Report adds, ' Henricus tertius, post mag- 
nas perturbationes, et enormes exactiones, inter ipsum Regem, Si- 
monem de Monteforte, et alios Barones, motas et susceptas, statuit 
et ordinavit, quod oranes illi Comites et Barones regni Angliae quibus 
ipse Rex dignatus est brevia summonitionis dirigere venirent ad 
Parliamentum, et non alii ; nisi forte Dominus Rex alia ilia brevia 
eis dirigere voluisset ; which act or statute continues in force to 
this day, so that now none, although he hath an entire barony, can 
have a writ of summons to parliament without the King's warrant, 
imder the Privy Seal at least.' 

<* Sir Edward Coke does not state his authority for asserting the 
existence of the law which he thus represents as made by Henry 
tlie Third. The Committee have observed, in p. 292 of this Re- 
port, that of such a law, elsewhere asserted, Ithey had found no evi- 
dence^ though it may be inferred, from various documents, that 
Edward the First, and his successors, acted upon the supposition 
that they had some discretionary power on this subject, but of far 
less extent than would have been warranted by such a law, which 
would have enabled the King to have formed the common council 
of the realm of such persons only as he might think proper, if the 
law contained no other provision. 

*' Sir Edward Coke proceeds to state, that ' if the king creates any 
baron by letters-patent under the Great Seal, to him and his heirs, 
or to him and to his heirs of his body, or for life, &c. then he is 
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a nobleman presently. For so he is expressly created by letters- 
patent of the king, which cannot be countermanded ; and he ought 
to have a writ of summons to parliament of right and of course, and 
he shall be tried by his peers, if he shall be arraigned before any 
parliament. But so shall not he be who is called by writ, until he 
sits in parliament, which is the diversity.* 

" Independent of any observations which 'may be made with 
respect to other inaccuracies in Sir Edward Coke's statement, it 
may be doubted whether all which he has so stated as resolved by 
the Lord Chancellor, Chief Justices, Chief Baron, and other Judges, 
received their sanction. They may have resolved simply, that sit- 
ting in parliament under the authority of a writ of summons was 
essential to the creation of a peer by writ. But it is evident that 
^here is great inaccuracy in the statement of facts thus made by Sir 
Edward Coke,and there seems to be difficulty in forming a conjecture 
under what circumstances the question stated by Sir Edward Coke 
could have been put to the Judges in the 8th of James the First* 
Sir Edward describes the person to whom the writ in question had 
been directed as Edward Neville, father of Edward Neville, then 
(that is, in the 8th of James the First) Lord Abergavenny; and that 
the writ in question issued in the 2nd and drd of Queen Mary, 
It appears, from unquestionable evidence, that Edward Neville, first 
Lord Bergavenny of the name of Neville, was summoned to parlia- 
ment frequently in the reign of Henry the Sixth, and sat in parlia- 
ment in that reign, and in the reign of Edward the Fourth. His 
son George Neville, the second lord of that family, was summoned 
and sat in like manner after the death of his father, and was suc- 
ceeded by his son George, third lord, who was summoned and sat 
in like manner, and died in the 27th of Henry the Eighth, leaving 
Henry his son and heir, the fourth lord, who was also summoned 
and continually sat in parliament till he died, in the 29th of Eliza^ 
beth, leaving Mary Fane, his daughter and sole heir, who claimed 
the title of Bergavenny, and leaving his cousin Edward Neville, the 
heir male of the family, who also claimed the title of Bergavenny, 
but died in the 3 1 st of Elizabeth. In the 2nd of James the First, EhI- 
ward Neville, son of Edward who died in the 31st of Elizabeth, waa 
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fttifiiiMnied, in consequenee of vfhht then passed in the Hohm bn 
die subject of these claims. On the 7th of May, in the 8th of James 
die First, a Bill was brought into the House of Lords, enuded Aa 
Act for setding Part of the Possessions of Edward Neville Lord 
Bergavenny according to an Act of Parliament made in the S^nd and 
drd years of the reign of the late King Philip and Queen Mary> and 
of certain letters-patent newly made thereof by his Majesty, to the 
said Edward Neville Lord Bergavenny; and on the 7th of May 
a Bill was brought in to enable Edward Neville Lord Bergavenny, 
and Sir Henry Neville his son, to alien certain lands for payment of 
their debts, and advancement of their daughters and younger sons. 
On the 14th of June following, these bills were specially reported 
to the House ; and it was stated that the first bill had been brought 
into the House on the application of Lady le Despenser. It is pos- 
sible that in the course of these proceedings on these bills, or in the 
course of the proceedings under the order of the 14th of June re- 
specting entries on the Journals, mentioned in this Report, some 
objections may have been made to some assumption of a name of 
dignity without sufficient warrant, and the Committee may have 
consulted the learned persons mentioned by Sir Edward Coke on 
the subject; but there is no trace in the Journals of any opinion 
given by those learned persons, or of any quesdon put to them by 
the House, or by a Committee, respecting those bills, or in the 
course of the disputes between the Lord Bergavenny and Lady le 
Despenser, which occupied the attention of the House, and lasted 
dll nearly the close of the session ; and the facts before stated with 
respect to the succession to the dignity from the reign of Henry the 
Sixth seem to show, that all the persons summoned as Lords Ber- 
gavenny actually sat in the House in obedience to the writs issued 
to them ; and that therefore the question, whether sitting in parlia- 
ment was necessary to the creation of a peer by writ could not have 
arisen with respect to the dignity of Bergavenny. 

*' But there seems to be much inaccuracy in the whole of Sir Ed- 
ward Coke's Report, so far as it purports to contain a statement of 
ikcts. 

* " The writ which he represents as issued to Edward Neville, the 
fiidier of that Edward who waa Lord Abergavenny in the 8th of 
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James tlie First, is stated verbatim in the Report, and is there eit« 
pressed to have been directed * Edwardo Nevil de Abergavenny 
Chevalier :' i/vhereas in the 1st of Mary, and in the 1st and 2nd, and 
Snd and drd of Philip and Mary, and afterwards until the 29th of 
Elisabeth, Henry Nevill Lord Bergavenny was constantly sum- 
moned by writs directed • Henrico Nevill de Bergavenny,* and not 

* dt Abei^avemiy/ 

*' It appears by the Journal, that the parliament of the Snd and 
Srd of Philip and Mary did begin on the 21st of October, as ex* 
pressed in the writ set forth by Sir Edward Coke. On searchii^ 
the Record, no writ appears to have been addressed to any person 
by the name of • Edward Neville de Abergavenny' for that parlia* 
ment ; but there is a writ directed to Henry Neville de Bergavenny, 
returnable on the 21st of October, the return stated by Sir Edward 
Coke. It also appears on the Journal, that on the 21st day of Oo 
tober, the proxy of Henry, there styled • Dominus Abergavenny, 
was delivered. In the same session of parliament the act men* 
tioned in this Report, for restitution of the heirs of Sir Edward 
Neville, Knight, was passed, in which act Henry was styled Lord 
Abergavenny ; and he appears to have been then, and long before, 
summoned to parliament by writs directed to him as Henry Lord 
Bergavenny, according to the Rolls, and according to the Memo^ 
randa of the writs entered in the Journals. But no writ directed 

* Edwardo Nevill de Abergavenny,* issued in any year of the reign 
of Mary, or in any prior or subsequent reign, appears on Re-* 
cord, except the writs issued to Edward, great grandfather of 
Henry, in the reigns of Henry the Sixth and his successors, during 
the life of that Edward, and the writ issued in the 2nd of James 
the First to Edward, who then claimed and was allowed the title^ 
as stated in this Report. No writ, therefore, corresponding in 
teste and return with the writ stated by Sir Edward Coke, and 
directed to any person by the appellation of Edward Nevill de 
Abergavenny, can have been produced to the lords, though the writ 
directed to Henry Nevill, in the 2nd of Philip and Mary, may have 
been produced ; but in that case Sir Edward Coke, or some person 
whom he employed, must have by mistake inserted the word 

* Edwardo' instead of tlie word * Henrico,' and the word ' Aberga- 
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venny/ instead of * Bergavenny/ in transcribing the writs so pro-* 
duced. 

*' The reasoning of Sir Edward Coke, also, cannot apply to the 
case of Henry Lord Bergavenny, who was the son of Greorge Neville 
Lord Bergavenny, son of George Neville Lord Bergavenny, son of 
Edward Neville Lord Bergavenny, summoned to parliament in the 
29th of Henry the Sixth ; for Henry Lord Bergavenny, in the 2nd 
and Srd of Philip and Mary, claimed by descent, under the writ 
issued to his great grandfather, Edward Neville, the first of that 
family so summoned ; and therefore was entitled, prescriptively, to 
a writ of summons, supposing the first writ issued to Edward Neville 
in the reign of Henry the Sixth, operated as a creation, in conse- 
quence of his sitting in parliament in obedience to that writ. 

** The reference to a passage in the book called ' Modus tenendi 
Parliamentum,' now considered as a forgery, with respect to barons 
by tenure, and the observation upon it by Sir Edward, that it 
thereby appears that every person who hath an entire barony may 
have of right and of course a writ to be summoned to parliament, 
are inconsistent with his reference to the supposed law of Henry the 
Third, which, if any such law was ever made, must have put an end 
to any right in any person who had an entire barony to demand, of 
right and of course, a writ to be summoned to parliament. These 
contradictory expressions in Sir Edward Coke*s Report of the Lord 
Abergavenny's case, in the 8th of James the First, are the more re- 
markable, as the disputes between Mary Fane and Edward Neville 
touching the dignity of Lord Bergavenny had been so recently ter* 
minated by proceedings not reconcileable with any principle, and 
which, even in the 8th of James the First, appear to have created 
great agitation amongst the peers ; and the decision with respect to 
the precedence of le Despenser was inconsistent with the supposi- 
tion that the then Lord Abergavenny was a baron by tenure, in 
which right he must have been entitled to precedence of the dignity 
of le Despenser, which could only have been claimed by Mary 
Fane, as a dignity created by writ in the 49th of Henry the Third. 

" The accuracy of Sir Edward Coke in some of his reports and 
treatises has been frequently questioned by high authority, espe- 
cially by the Lord Chief Justice Vaughan, in observations in Calvin'a 
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case, in the argument on the Lord Purbeck*8 case, reported in 
Shower's Cases in Parliament, p. 3, and by Prynne in different 
works, and particularly in his Animadversions on the Fourth Institute; 
and in the dedication of that work to the Lord Keeper Bridgman, 
Prynne represents himself as encouraged by the Lord Keeper to 
undertake and publish it, as not only useful, but necessary, in sun- 
dry respects, to rectify the manifold misquotations and mistakes 
the Fourth Institute. 

" The authority of Sir Edward Coke has been generally so highly 
esteemed, that unqualiBed submission has too of^en been paid to it, 
and has in some instances tended to great error. It is not extra- 
ordinary that in the course of his voluminous works he should have 
fallen into error, as he must oflen have trusted to the accuracy of 
others, and could not have had leisure to examine the numerous 
original documents, to which he has referred ; and he was there- 
fore probably often compelled to rely on extracts, or imperfect 
copies ; but it is necessary to guard against implicit confidence in 
his accuracy." — Lords* Report^ 482—486. 

The Report of Sir Edward Coke is undoubtedly open to some of 
the objections there stated, since, even if a writ did issue to Edaard 
Nevill as Lord Abergavenney, in the 2nd and 8rd Ph. & Mary, it is 
certain that he did not die before that parliament met ; but so £blv 
as the declaration of what the Judges considered was the law on the 
subject of baronies is in question, the inaccuracies alluded to are 
of no importance, if it can be established that in any cote those per- 
sonages pronounced the opinion which Lord Coke has attributed to 
them. To suppose that he would invent such a statement ; that 
he would name the party who agitated the question, as well as the 
office which he filled ; and identify the ChanceUorS the two Chief 
Justices, one of whom was himself*, and the Chief Baron^ as part of 
the Judges who were present on the occasion, would be to impute 
to that great Judge the publication of a deliberate and gratuitous 
falsehood. This consideration might have obtained greater respect 

' Thomas Egerton, Lord £ll«tiiiere. 

> Sir Thomas Fleming, Chief Justice of the King's Bench, and Sir Edward Coke, 
Chief Justice of the Common Pleu. 

' Lawrence Tanfield. 

X 
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tor his statement than was shown to it by the Lords' (xHnmittees, 
or bj the learned Lord who adTerted to it in the Tlsk claim; 
more partienhirlj as the former admit the possibilit j that in the 
proceedings on the biDs brought in, in the 8th Jac. I., to enable 
Lord Abergarennj to alienate certain lands, '* some objections may 
have been made to some assumption of a name of dignity withoot 
sofficient warrant, and the Committee may have consulted the 
learned persons mentioned by Sir Edward Coke ;" but their lord- 
ships add, " that there is no trace in the Journals of any opinion 
giren by those learned persons, or of any question put to them by 
the House or by a Committee.'* The result of a search in the hordi 
JommaU has proved, however, tha^ the Lords* Committees are as 
fidlible as they consider Lord Coke to have been ; fix- it appears 
that a question waa raited in the 8th Jac. 1., as to the proper title of 
Lord Abergavenny's father. 

On Thursday 28th June, 8 Jac. I. 16 10, the amendmento to a Bill 
which had been previously brought into the House of Lords, enti- 
tled " An Act for enabling Edward NeviU, Lord Bergevenny and 
Sir Henry Nevill, his eldest son, to alien certain lands," &c. " were 
twice read and allowed; and thereupon the bill, with the same 
amendments,'* was appointed to be engrossed^ On Saturday the 
dOth June, **the Lord Chancellor declared that in the Bill for 
enabling the Lord Bergevenny, and Sir Henry Nevill his son, to 
alien certain lands, are some small errors : viddicet^ ' [the taid 
county of NorfoUc] whereas that county was not before named in 
the Act : also a mistaking, as is concaved, in tJke title or addition given 
to the Lord Bergevenny s father ; whereupon it was agreed that the 
said Bill shall be recommitted to the same Committees to meet 
thereupon on Monday the 2nd of July, at two of the clock in the 
aflemoon, in the Council Chamber at Whitehall*.*' 

On Tuesday the 8rd of July, that Bill '< was brought into the 
House by the Lord Archbishop pf York, first of the Committee, 
with certain amendments upon the review or recommitment, which 
were presendy twice read, and ordered to be forthwith accordingly 
altered and inserted in the BilP," which was then read a third 
ftiiiie:* on Tuesday the 17th July, it was returned from the Com- 

■ Lorvb* JMriMli, toI. ii. p. 629. ' Aid- ?• 634. 

* IM. p, 631. « Ibid, 
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noons' ; and the amendments made by the Lower House were twice 
read and appointed to be engrossed in the body of the said BiH*. 
It was read a third time on the next day and " expedited'.'* 

A reference has been made to the Parliament Office with the 
hope of finding the draft of the Bill with .the amendments, but with- 
out success. 

Thus, to the great probability, amounting from the internal 
evidence in Lord Coke*s Report almost to a certainty, that a 
question about the proper title of the then Lord Abergavenny's 
father was agitated in parliament in the 8th Jac. L, there is proof 
of the fact, which agrees exactly in time as well as in some other 
circumstances with that statement; for it appears that the Earl of 
Northampton, the Lord Privy Seal, was one of the Committee to 
which Lord Abergavenny's Bill was referred^ and Lord Coke's 
words are : " in the parliament a question was made by the Lord cf 
Northampton^ Lord Privy Seal" That the case mentioned in the 
Journals was that to which Sir Edward Coke alluded is also shown 
by the manner in which the Report is worded, " if he was a baron 
or no and so ought to be named was the question ;" and the entry on 
the Journals is, there being " a mistakingj as is conceived^ in the title 
or addition given to the Lord Bergevenny*s father." It is however 
impossible to explain how Edward Nevill, the father of Lord Aber- 
gavenny, could be supposed to have been the person summoned by 
the writ of the 2nd and Srd Ph. & Mary, because the Henry Lord 
Abergavenny then summoned had been summoned from the 5th 
Edw. VI. to the 28th Eliz., in which year he died ; or why the said 
Edward Nevill was considered to have died before the 21st October, 
2nd and Srd Ph. & Mary, 1555, as he lived until the 10th February, 
31st Eliz. 1589. The only way of accounting for the circumstance 
is, by supposing that Edward Nevill was once summoned between 
the 28th Eliz., when the preceding Lord Abergavenny died, and 
his own death in the 31st Eliz.; and that Lord Coke, or his copiestt 
accidentally transcribed and printed the writ of the 2nd and Srd 
Ph. and Mary to Henry Nevill, for the one which is presumed to 



• Lifrdt* JournaU, vol. ii. p. 648. * Ibid. 646. 

• Ibid, 649. * Ibid. p. 595. 625. 
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have been issued between the 28th and 31st Eliz. to Edward NeviU, 
under the idea that he had succeeded to the Barony of Aberga- 
venny as heir male of the last lord, to which dignity he appears to 
have asserted his claim*. 

According to Dugdale's Smnmaiu of the Nobility, the last time 
Henry Nevill Lord Abergavenny was summoned, was to the parlia- 
ment which met at Westminster on the 15th October, 28th Eliz. 
1586 ; and the last time the Journals state that he attended, was on 
the 15th November foUowing: he died in February, 1586-7, when 
his cousin, Edward Nevill, above mentioned, became his heir male. 
The parliament which met in October, 28th Elis. was prorogued 
cm the 2nd of December to the 15th February, 29th Eliz. 1587, 
and was dissolved on the 23rd of March in the same year. Another 
parliament was summoned to meet on the 12th November, 30th 
Eliz. 1588, by writs tested on the 5th October preceding, but was 
prorogued to the 4th February, 3l8t Eliz. 1589, when it met ac- 
cordingly. As Edward Nevill died on the 8th or 10th of February, 
1589, if the conjecture is correct that he was summoned by writ 
tested on the 5 th of October, it would agree very nearly with that 
part of Lord Coke's statement, in which he says he died before the 
parhament to which he was summoned met; for it assembled a 
very few days only before his decease, and it may therefore be in- 
ferred that he was too ill to attend. The name of Lord Abergavenny 
does not occur on the Journals, or in Dugdale's SMmmtms of the 
NobiHty, between the 29th Eliz. and 1st Jac. I. ; but this does not 
prove that he was not summoned to the parliament of the 31 st Eliz., 
because, as, it is presumed, he never sat in parliament, it is not 
likely that his name should occur on the Journals ; and Dugdale's 
authority for the names of the persons summoned in the reign of 
Elizabeth is by no means satisfactory. 

A search has been made in the Crown and Petty Bag Offices as 
well as in the Rolls Chapel, but no notice of a writ having been issued 
to Edward Nevill between the 28th and 3 1 st Eliz. is on record. 

> Dugdale's Baronage, voL i. p. 311. CcUmit PrecedenU, p. 136, and fTrrt 
Peerage Report, p. 436. 
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APPENDIX No. 11. 



CASE OF THE BARONY OF BOTETOURT, 



As the proceedings relative to the Barony of Botetourt were fre- 
quently adverted to during those before the House on the claim 
to the Barony of lisle, and as most of the principles contended for on 
that occasion were admitted to exist in this case, all the facts are 
here minutely stated. 

John de Botetourt, after having filled many distinguished 
offices, was appointed admiral of the king's fleet in the Slst Edw. I., 
and in the 28th Edw. I. was in the wars of Scotland*. In the 29th 
Edw. I. February, 1301, he was present in the parliament at Lin- 
coln, when a letter was written by the barons of this country to the 
Pontiff relative to his claim to the sovereignty of Scotland, to which 
instrument he was a party by the description of ** John de Bote- 
tourt, Lord of Mendleshamt," and his seal is still attached to it'. On 
the 5th of April, SSrd Edw. I. 1305, he was present in parliament 
in the dispute relative to the Priory of Goldingham.^ By writs 
tested at London on the 19th June, SSrd Edw. I. 1305, John de 
Botetourt, one bishop, two earls, three other barons, two abbots, 
and three judges, were commanded to attend a parliament at West- 
minster on the Feast of the Assumption of the Virgin, t. e, 15th 
August next following \* but by writs tested at Wymelingwelde on 

* Dugda]e*s Baronagt, toroe ii. p. 46. Rot. ParL vol. i. p. 95 b. 

* Parliamentary Writt, p. 103. 

' £x Orig. in Don. Ccfrit. Wettmon. Atmrw^. 

« Rot. ParL vol. i. p. 179 b. See p. 153, anU, nde 2. 

* Parliamentary WriU, p. 1591 
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tbe ISth of July, addressed to the Archbishop of Canterbury, seve- 
ral bishops and abbots, the Prince of Wales, five earls, nine barons, 
among whom was John de Botetourt, the judges and others, that 
parliament was prorogued until the octaves of the Nativity of the 
Virgin, September 8th to 15th, when they were commanded to 
attend*. This summons to Botetourt and others was repeated by 
writs, tested at Boxle on the 80th of July% and at Rothing on the 
27th of August'. The parliament met accordingly, and he was 
appointed and sworn in that parliament to treat with the Scottish 
representatives concerning the government of that country^. He 
was present in the council at Lanercost, 28rd October, 88rd Edw. I. 
1805, when James, Steward of Scotland, performed homage to Ed- 
ward', in the record of which he is expressly described as a Baron ; 
but he was never again summoned to parliament until the 10th of 
March, 1st Edw. II. 1808*. From that time until the 18th Edw. II. 
1824, when he died^, he was summoned to every parliament, there 
being in all twenty-nine writs addressed to him in the reign of Ed- 
ward the Second and four in that of Edward the First; but the only 
record which can prove that he was present in parliament in the 
reign of Edward the Second, was the commission for the regulation 
of the royal household on the 17th March, 1809-10*. On his de- 
mise in the 18th Edw. II.' his grandson John de Botetourt (the son 
of his eldest son, Thomas de Botetourt, who died vita patris in the 
16th Edw. II. *®) was found to be his heir, and who was then a child 
of the age of seven years. The said 

John de Botetourt, the grandson and heir of John Lord Bote- 
tourt, became of age about the 13th Edw. III. 1889. On the 25th 

> Parliamentary WHts, p. 169. » Ibid, p. 160. ' Ibid. p. 160. 

* Ibid, p. 161. Ret. Pari. vol. i. p. 267. See p. 153, onto, note 1. 

* Parliamentary Writs, p. 180. " Prssentibus DobUibos viris Difis Adomaro de 
Valencia Jobanne de Hasting, Johanne Boteturte, Roberto de la Warde, Jobanne 
de Soleia Banmibu^ Jobanne de Hastang et Jobanne de Douuedale MHitibuSt necnon 
DiTis Jobanne de Sandale, Wilbelmo de Bevercote," &c. " Ctericis et aliis," &c. 

* Appendix, No. I. to the Fint Peerage Report. ^ Ibid, 

* Rot. Pari. vol. i. p. 443. See page 154, anU, note 1. 

* Etekeat, 18tb Edw. U. No. 56. 
(, lOth Edw. II. No. 56. On ibe deatb of bis fatber in tbat year John, 
bspoB, wts only four years old. 
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February, 16th Edw. III. 1342, he was suramonedto attend at West- 
minster on Monday, the morrow of Easter next following, ** collo- 
quium habere et tractatum V but which Council was prorogued, by 
writs tested 15th March, until Monday afler the Feast of St. Mark, 
t. t. 29th April". From that time until the d9th Edw. III. he was 
never summoned to parliament ; but by writ tested 20th Ja- 
nuary, d9th Edw. III. 1366, he was summoned to the parliament 
which was ordered to meet at Westminster on Monday the morrow 
of the Invention of the Holy Cross, t. t. 4th May following' ; and 
he was summoned to every succeeding parliament up to the 9th 
Ric. II. \ when he died, forming a series of twenty-four consecutive 
writs. In the parliament which met at Westminster on Monday 
next after the Feast of St. George, 50th Edw. III., 28th April, 
1 376, Lord Botetourt was one of the mainpernors for Lord Lati- 
mer*. 

According to Dugdale he was in the wars in France in the IGth, 
21st, 29th, 33rd, 40th, and 42nd Edw. III'. He died in the 9th 
Ric. II., leaving Jocosa (or Joyce), the wife of Sir Hugh Bumell, Knt. 
(the daughter of his son John Botetourt, who died in vita patris) his 
heir, who was then twenty-two years of age^. She died without 
issue in the 7th Hen. IV., when her aunts, (or their issue,) the 
sisters of her father, were found to be her heirs ; namely, her aunt 
Jocosa, €tt, 40, the wife of Sir Adam de Peshale ; her aunt Maud de 
Botetourt, a nun in the Abbey of Polesworth ; her aunt Agnes de 
Botetourt, a nun at Elstow; her kinsman Maurice de Berkeley, 
(et 7, son of Maurice de Berkeley, the son of her aunt Katharine, 
by Thomas de Berkeley ; her kinswomen Agnes, ctt. 9, and Jo- 
cosa, ctt. 7, the daughters of Joan Wykes, daughter of her aunt 
Alice, the wife of Kyriel*. Of these persons there were de- 
scendants of Jocosa, wife of Sir Adam de Peshale, by her first 
husband Sir Baldwin Freville ; of Jocosa Wykes ; and of Maurice 
de Berkeley : the others died without issue. 

* Appendix, No, I. to the Firtt Pmragt Report, p. 538. 

* Ibid. p. 539. > /M. p. 640. « Itid. 

* Rd, Pari. vol. ii. p. 326. See page 155, ante, aod note. 

^ Baronage, tome ii. p. 47, on the authority of the Rot, Franc, and RoL Fatcon* 
7 Eecheai, 9th Rk. U. No. 4. • Eidmt, 8th Heo. IV. No. 64. 
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It appears, therefore, that John the first Lord Botetourt sat twice 
in parliament, namely, in Fehruary, 29th Edw. I. 1301, and in 
April, 33rd Edw. I. 1305, hefore he is recorded to have been sum- 
moned to parliament ; that he received four writs commanding him 
to attend a parliament at Westminster on the 15th August, 33rd 
Edw. 1. 1305 ; that he personally attended that parliament pursuant 
to those writs ; that he was not again summoned until the 10th 
March, 1st Edw. II. 1310, though he is expressly styled a « haroQ** 
in a record of the 23rd October, 33rd Edw. I. 1305 ; and that he 
was regularly summoned to every parliament from the 1st to the 
18th Edw. II., when he died. 

His grandson and heir was then a minor, and did not become of 
full age until about the 13th Edw. III. ; and though summoned by 
writ tested 25th February, 16th Edw. III., together with the Arch- 
bishop of Canterbury, seven bishops, ten earls, and ninety-six other 
persons, to attend at Westminster on Monday the morrow of Easter 
next following^ '* colloquium habere et tractatum," that writ is 
stated in the margin to be a summons to a cotmct/, and there are 
other reasons for considering that it was not a writ of summons to 
parliament^ He was never again summoned either to a council* or 

' Besides the presumption that this writ was not a summons to a Parliament, 
arising from the fact that it is described in the margin " De ConcUio Summonito/' 
and that the writ proroguing that meeting is marked " De CcneUio prorogand'/' the 
inference is supported by finding that one archbishop and seven bishops were the 
only spiritual peers summoned on that occasion, the usual number being two arch- 
bishops, eighteen bishops, and above thirty abbots or priors ; that of the ninety-six 
lay persons summoned, besides the ten earls, many were summoned for the first time, 
and itventeen were never summoned to any previous or subsequent parliament, 
namely, Robert de Ufford, (son and heir apparent of the Eail of Suffolk, who died 
vUa patrii,) John de Montgomeiy, William Trussell, William deFelton, Constan- 
tine de Mortimer, Robert de NevUl, Thomas de Kirketon, John de Handlow, John 
de Pateshull, Thomas de Hastangs, Ralph de Wylington, John I'Archdekne, John 
de Hardreshull, Peter de Veel, Hugh de Hastings, Nicholas de la Beche, Ralph 
Daubeney ; and above all, that no writs were issued on that occasion for assem- 
bling the Commons. — See Fint Peerage Report, p. 493. 

* By writ tested 20th June. 32nd Edw. HI. 1358, a "John Botetourt de By- 
leye" was, with many other persons, of whom a great part were not peers, summoned 
to attend a Council at Westminster on Sunday after the Feast of St. Margaret the 
Virgin next following ; but it is not certain that he was the John Botetourt men- 
tioned in the text. 
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parliament until the d9th £dw. III., a period of trventtf-faur yean, 
when he received a writ of summons to parliament, and continued 
to be so summoned until his deatli, in the 9th Ric. II. 1 386 ; but be 
is only recorded to have been once present in parliament, namely, 
in the 50th Edw. III., when he was a mainpernor for Lord Lati- 
mer. His heir was his grand-daughter Jocosa, the wife of Hugh Lord 
Burnell, then at. 22, she being the sister and heiress of John Bote- 
tourt, son and heir of his eldest son John Botetourt, who died vita 
patris in the 48th Edw. III'. On this lady the barony of Botetourt 
devolved, but as her husband succeeded to the barony of Burnell 
on the death of his father in 1383, and had been regularly sum- 
moned to parliament as ** Lord Burnell" from that year, it is not to 
be expected that proof should now exist that he was recognised as 
Lord Botetourt. His wife died before him without issue, in the 
7th Hen. IV., when the barony of Botetourt fell into abeyance 
among her aunts or their descendants, and continued in that state 
until 1764, a period of tkree hundred and Jifty-eight yean. In that 
year Norbome Berkeley, Esq.^ the heir-general of the body of the 
before mentioned Maurice de Berkeley, son of Maurice de Berkeley, 
son of Katharine, one of the daughters of John, second Lord Bo- 
tetourt, petitioned His Majesty to be summoned to the ancient 
barony of Botetourt, stating **that John de Botetourt was sum- 
moned to parliament by writ in the 33rd Edw. I., and was pre- 
sent and sat in the parliament then holden ; that the said John had 
issue a son named Thomas, who died in the life time of his father, 
leaving a son named John. That the said John succeeded his grand- 
father in the barony, having received several writs of summons, and 
sat in parliament in pursuance thereof, and died in the 9th Ric. II., 
leaving Joyce, his grand-daughter and heir, who died without issue 
in the 7th Hen. IV., and thereupon the barony fell into abeyance 
amongst her aunts (or their issue,) the five daughters of John, the 
last Lord Botetourt: and that the Petitioner was^the sole heir of 
Katharine de Berkeley, one of the said daughters of John, the last 
Lord Botetourt." This petition was referred to the House of 
Lords, when it was stated by the claimant in his printed case that 

' Eachtat, 48th Edw. 111. No. II. 
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his claim would be fully made out if the following propositions were 
proved: — first, that there did exist a barony of Botetourt from the 
SSrd Edw. I. to the 9th Ric. II. created by the writs of summons 
as a barony in fee ; secondly, that it was in abeyance amongst the 
co-heirs, of which the petitioner was one. 

" With respect to the first proposition — it was a certain rule in 
law that the sitting in parliament, by virtue of a writ of summons, 
without letters-patent, gave a barony in fee; and it was also certain, 
tliat whoever claimed such a barony must show, by the Records of 
Parliament, that the ancestor to whom he was heir was summoned 
to, and sat in, parliament. There were two points, therefore, neces- 
sary to be proved. First, that the person in whose right the barony 
was claimed was summoned without letters-patent; secondly, that 
by virtue of that summons he was present and sat in parliament. 

" The first point to be proved could admit of no doubt : there 
were seventeen writs of summons to John, the first Lord Botetourt, 
and eighteen to John, the second, all which must have been without 
letters-patent, for the last was in the 9th year of Richard the Second, 
and the eldest creation of a barony by letters-patent was two years 
after, viz., 11 Ric. II. The second point to be proved admitted 
of no other evidence than the Records of Parliament, and certain 
records are there stated to show that John Botetourt, the grand- 
father, and John, the grandson, were present and sat in the parlia- 
ments to which they were summoned. 

'* With respect to the second proposition. That this barony was in 
abeyance among co-heirs, whereof the petitioner was one, it being 
a matter of fact it would be proved by evidence'. 

'* The House of Lords resolved that the barony of Botetourt was 
in abeyance, and that the petitioner was one of the co-heirs of John 
Lord Botetourt*." Soon after, a writ of summons was issued to Mn 
Berkeley by the name of " Norborne de Botetourt, Chevalier," in 
consequence of which he was seated in his place on the baron*s bench 

next after Lord Dacre^ on the Idth April, 1764, and died in 1776, 

* 

1 Cruise on Digtiitiet, p. 188, et $eq. from the Printed Case. 

• Lordi* Joumali, vol. xxx. p. 661. 10 April, 1764. 

* This must have been considered the precedence created by the writ to John de 
Botetourt in the 33rd Edw. I., though the date of the earliest writ issued to Ralph 
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without issue, when the barony again fell into Abeyance among the 
co-heirs of John Lord Botetourt, who died in the 9th Ric. II. 

On the 4th June, 1803, his late Majesty was pleased to determine 
that abeyance in favour of Henry fifth Duke of Beaufort, son and heir 
of Elizabeth, who died in 1 799, sister and heiress of Norbome the 
last Lord Botetourt, by Charles Noel, fourth Duke of Beaufort; and 
it devolved on his grace's death in 1803 on Henry Charles, the pre- 
sent Duke of Beaufort, and Baron Botetourt. 

Mr. Cruise states* what were the proofs on the Rolls of Parlia- 
ment that the two Lords Botetourt sat in parliament ; but he de- 
rived his information from the Printed Case and not from the Com- 
mittee Books. On examining the Committee Books it appeared that 
a record was tendered in evidence before the Committee that the first 
baron was present in parliament, viz. the entry on the Clause Rolls, 
33 Edw. I. fit. 3 dorso, entitled ** Ordinatio facta per Dominum 
Regem super stabilitate terrse Scotise." The effect of this record 
is, that the king^ in the parliament, held at Westminster in Lent, in 
the 33rd year of his reign, had made known by the Bishop of 
Glasgow, the Earl of Carrick and others, that the people of Scot- 
land should assemble the Commons, and from among them select 
a certain number of persons to the parliament, which after many 
prorogations was held at Westminster in the octaves of the Nativity 
of the Virgin in the 33rd Edw. I. 1305, when several bishops, ab- 
bots, earls, barons, among whom was Johnde Botetourt, and others, 
were appointed to treat with those commissioners relative to the 
government of that country ; but that record was, after some dis- 
cussion, refused to be received in evidence, because it was not 
written upon the Clause Roll, but afHxed or tacked to it, because it 
was written in a different hand, and because the parchment was 



de Dicre» the fint penon of that name ever summoned to parliament, was in the 
1 4th Edw. II. The said Ralph de Dacre was the husband of Margaret, the daugh- 
ter and heir of Thomas de Multon, who was summoned in the 1st Edw. TI., to 
whose precedence he was probably entitled ; but still this does not explain why 
Lord Botetourt was placed ttfter Lord Dacre. It is, howerer, impoeuble to reconcile 
the precedence which some of the oldest barons by writ enjoy in the House of Lords 
with any uniform principle. 
1 p. 263, et $eq. from the Printed Case. 
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not of the same size as the roll. The counsel for the petitioner, 
therefore, contented themselves with producing the roll of the 50th 
Edw. III. to prove that John, the second Lord Botetourt, was one 
of the mainpernors in parliament in that year for Lord Latimer, 
and which was the only proof of sitting received. 

It is manifest that in this decision the law, as laid down hy Lord 
Coke, that a writ of summons to and a sitting in parliament created 
an hereditary dignity, without reference to the period when the 
writs and sittings took place, was still held to he law ; and as the 
labours of the Committees appointed to Report on the Dignity of 
a Peer of the Realm, have not brought to light a single fact relative 
to baronies by writ which was not known before ; and as the doubt 
expressed in some parts of the latter Reports of those Committees, 
whether a writ and sitting did create an hereditary honour in early 
times, and which a noble lord stated as his reason for thinking the 
claim to the barony of Tlsle was not made out, had been not only 
mentioned by Prynne and other writers, but had been urged by 
counsel for the Crown at the bar of the House long before the 
decision in the Botetourt case, it is scarcely possible to understand 
upon what grounds a different opinion is now entertained on the 
subject. 

The decision in the Botetourt case is also important, because it 
tends to establish, as had long before been done in the Bemers and 
many other cases, that no period of time can extinguish a peerage, 
a principle most eloquently contended for in the Banbury case by 
the late Lord Erskine, but which was questioned on that occasion, 
as well as in the claim to the barony of Tlsle, by Lord Redesdale'. 

The Descent of the Barony of Botetourt will be best illustrated 
by the subjoined Pedigree. 

I See note, pp. 106, 107, 108, ante. 
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APPENDIX No. Ill 



THE BARONY OF BERKELEY. 



The frequent allusions which are raade in the preceding pages 
to the Barony of Berkeley ; the fact that a claim to that dignity is 
at this moment before the House ; the extraordinary points of law 
which it involves ; and the probability which exists, that Sir John 
Shelley Sidney is the eldest co-heir of the original barony of Berke- 
ley, render it necessary to introduce a full and impartial statement 
of that case. 

In the 1st Richard I. Maurice de Berkeley obtained a grant to 
him and his heirs of the lordship of Berkeley Hemesse, to be holden 
of the King and his heirs in barony by the service of five knights, 
but which service was afterwards reduced to three*. These lands 
were inherited by Robert, the son and heir of the said Maurice, 
to whom Richard the First, after his return to England, and King 
John, confirmed them." He died in the 4th Hen. HI. 1220, leav- 
ing Thomas, his brother, his heir ; who dying in the 28th Hen. III. 
1243, was succeeded by Maurice, his son and heir ; who died in 
the Sth Edw. I. 1281, and was succeeded by Thomas, his son'. 
All those persons inherited the lordship of Berkeley Hemesse, 

* Charter 1 Ric. I., printed io the Appendix, No. i. to the " Printed Case of 
, William Fitzhardinge Berkeley » of Berkeley Castle, in the county of Gloucester, 
in support of his petition to His Majesty, claiming the dignity of Baron de Berkeley 
as a Baron by Tenure/' 

' Charters lOth Ric. I. and 1st John. Ibid, Appendixes, Noa. ii. and ui. 

* Printid Cote, p. 2. Dugdal«*s Baronage and other authorities. 



( 319 ) 

and there is no reason to doubt that by the tenure of it they were 
Barons of the Realm. 

The earliest writs of summons to parliament extant^ excepting 
those of the 49th Hen. III., are tested 24th June, 23rd Edw. !• 
1295, and on that occasion, Thomas de Berkeley last mentioned, 
who succeeded his fatlier in the 8th Edw. I., was summoned to 
parliament*, and was regularly summoned from that time until the 
15th May, 14th Edw. II. 1321*. The only occasion on which he 
is recorded to have been present in parliament is in February, 29tb 
Edw. I. 1301, when he was a party to the letter from the barons at 
Lincoln to Pope Boniface VIII., in which he is styled " Thomas 
Dominus de Berkeleye*." He died seised of Berkeley Hernesse 
in July, 15th Edw. II. 132^, leaving 

Maurice de Berkeley, his son and heir, of the age of forty 
years and upwards^ On the 16th August, 2nd Edw. II. 1308, 
vita patrist he received a writ of summons to parliament, and he 
continued to be summoned until the 15 th May, 14th Edw. II. 
132P, but there is no evidence that he ever sat in parliament. 
Having about that time joined the Earl of Lancaster in his rebellion, 
his lands were seized ; and he was arrested and thrown into prison^, 
where he died on the 31st May, 19th Edw. II. 1326«. His son 
and heir 

Thomas de Berkeley obtained restitution of his father's lands 
in the counties of Gloucester and Somerset, by writ, tested 22nd 
February, 1st Edw. III. 1327'. and in Easter Term, 4th Edw. III. 
he paid a relief for them ** ut pro baronid'®.'* In the parliament 
held at Westminster on Monday next after the feast of St. Katharine 
the Virgin, 3rd Edw. III., 27th November, 1329, he was accused 
of having murdered King Edward the Second whilst in his custody 

» ParUamentary WnU, p. 29. • Ibid, pp. 102. 103. 

» Appendix, iVo. I. to the Fint Peerage Report. 

• Eecheat, 15th Edw. II. No. 46. • Ibid, 

• Jppfiidix, No. L to the Ftret Peerage Beport. 

1 Fcedera, N. E. vol. ii. p. 471 . Dugdale*i Baronage, tome i. p. 355. A memoir 
of this Maurice de Berkeley, embracing all that is knowa of him, will be found in 
the Memoirs annexed to The Sirge of Carlaverock, 4lo. 1828, p. 314. 

• Dugdale's Baronage, i. p. 355. • Bdft. Pari, vol. ii. 423. 
10 Printed Cam, p. 2. and Appendix, No. z. 
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in Berkeley Castle ; but pleading that at the time of the murder he 
was sick at Bradley, and that he was in no way accessary to the 
crime, he was acquitted by a jury' : he was not, however, released 
from mainprise until the 5 th £dw. III*. Though summoned 
" cum ceteris prelatis magnatibus et proceribus colloquium habere 
et tractatum," by writs, tested 13th June, drd Edw. III. 1329, 
5th June and 6th September, 4th Edw. III. 1330, and 20th No- 
vember, 5th Edw. III. 1331', the earliest writ of summons to 
parliament addressed to him was dated 1st April, 9th Edw. III. 
1335, from which time he was regularly summoned until November, 
34th Edw. III. 1360, and in the two last writs as '* Thomas de 
Berkeley, senio/" He was present in parliament in the 13 th, 
15th, 17th, 18th, 20th, and 21st Edw. III.* By fine in the 23rd 
Edw. III. he settled the castle of Berkeley, with divers manors, 
on himself for life, with remainders over ; and the reversion to his 
own right heirs^ He died on the 27th October^ &5th Edw. III. 
136r, leaving 

Maurice de Berkeley, his son and heir, thirty years of age', 
who immediately obtained livery of his father's lands^. He was sum- 
moned to attend a council in the 16th Edw. III.'^ but his first writ 
to parliament was tested 14th August, 36th Edw. III. 1362; from 
which time similar writs were addressed to him until the 24th 
February, 42nd Edw. III. 1368". In the 37th Edw. III. he was 
sued in the exchequer for the relief on his father's death, where- 
upon he pleaded the King's license to his father to entail, and that 
his father being but tenant for life under such entail, he, the said 
Maurice, was not bound to give any relief to the King ; and it was 
found by inquisition that the castle and manor of Berkeley and 
other lands were of the barony of Berkeley and constituted that 

I Bot. Pari. vol. ii. p. 57. • Ibid. p. 62. 

• Appendix, No. I. to the Firtt Peerage Report. * Ilfid. 

» Rat. Pari. vol. ii. pp. 103. 113 b. 126 b. 135 b. 146 b. 147, 148. 157, 158. 
164. 
^ Printed case, Appendix, No. xi. 7 E$cheat, 35th £d«r. III. 

• Ibid. • Printed case, Appendix, xiii. 

'<> Appendix, No. I. to the Firtt Peerage Report, p. 538. See p. 312, note 1, ante, 
Cor some remarks on that writ. * ' Ibid. 
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barony'. He is not recorded to have ever been present in parlia- 
ment; and died in the 42nd Edw. III. 13G8*, when 

Thomas de Berkeley was found to be his son and heir, and of 
the age of fifteen'. He is not stated to have been summoned to 
parliament as " Thomas de Berkeley" until the 16th July, 5th 
Ric. II. 1381, but there can be little doubt that the writ of the 4th 
August, 1st Ric. II. 1377, as well as those in the 2nd, 3rd, and 
4th Ric. II., though addressed to Maurice de Berkeley*, were in 
fact intended for him, and that an error was committed with respect 
to his baptismal name. He continued to be regularly summoned 
until the 3rd September, 5th Hen. V. 1417*; and was present in 
parliament in the 50th Edw. Ill; 2l8t Ric. II.; 1st, 2nd, 4th, 5th, 
6th, 7th, 8th, 9th, llth, 13th Hen. IV.; and Ist. 2nd, 3rd, and 
4th Hen. V.* In the 47th Edw. III. he married Margaret, 
daughter and sole heiress of Warine Lord VIsle^ and covenanted 
that he and his issue by her should bear the arms of I'lsle*. He 
died on the ISth July, 5th Hen. V. 1417', leaving his nephew, 
James, son of his brother James de Berkeley, his heir male ; but 
the heir of his body was his daughter, Elizabeth, the wife of 
Richard Beauchamp, Earl of Warwick, then of the age of thhrty 
years and upwards '^ 

A contest arose between the Countess of Warwick and the said 
James de Berkeley for Berkeley Castle and the other lands of 
which Thomas Lord Berkeley died seised in the 5th Hen. V., he 
claiming under the entail made in the 23rd Edw. III. by his great 
grandfather, as the heir male of that person ; but the Earl and Coun- 
tess of Warwick took possession of the castle, and obtained a grant 
from the King of the custody of those lands as long as they should 
remain in the Crown". The Earl held courts there in the name of 

' Printed Case, Appendix, Not. xiii. and xiv. 

* Eecheat, 42ad Edw. III. No. xii. ' Ibid. 

* Append'u , So, I. to the Firtt Peerage Report. • Ibid, 

* Rt4, Pari, n, 327; iii. 356. 416. 424. 427. 455. 459. 486. 503. 546. 567 b. 
568. 582. 609. 623. 648 ; iv. 4. 16. 35. 71. 95. 

» Escheat, 6 Ric. II. No. 47. See p. 7, anU. 

' Cited in Collins's Sydney Papert from the Original. See p. 8» ante. 
» Escheat, 5lh Hen. V. »« Ibid, 

' ' DugdaJe's Hanmage; bat it does not appear bow tbe Crown obtained poasesaion 
of tbem. 
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himself and his wife wthout any respect to the King's grant, she 
pretending a clear right to them all, ** as also to the harony." Upon 
a writ of diem cknuit extremum sued hy James de Berkeley, he was 
found heir in the 5th Hen. V. of the castle and other lands men- 
tioned in the fine of the 2drd Edw. III., yet the Earl retained pos- 
seision of them until the King commanded him to surrender 
them to the right heir. Through the promise of a bribe to the 
Duke of Gloucester of one thousand marks, James de Berkeley 
obtained his liyery in the 9th Hen. V., paid his relief as a baron, 
jeukL was summoned to parliament. The dispute was, however^ 
renewed in the early part of the reign of Henry the Sixth ; and 
notwithstanding various awards, Margaret, Countess of Shrewsbury, 
the eldest daughter of the Earl of Warwick, and co-heir to her 
mother, claimed several manors which had been assigned, to James 
de Berkeley, and had recourse to personal violence to obtain her 
wishes*. Sir William Dugdale has fully related the particulars of 
.the quarrel which proved fatal to Thomas Talbot, second Viscount 
risle, grandson of the Countess of Shrewsbuiy* ; but without 
meaning to impute any improper conduct to that eminent writer, it 
must be observed that he was evidently a partial histoifian of the 
affair ; and if any stress be laid upon the right to Berkeley Castle 
at that pieriod, in relation to the dignity of a peer of the realm, 
it would be important that all the muniments which he has cited 
should be carefully examined. The Coudtess of Warwick, daughter 
and sole heir of Thomas, 4th Lord Berkeley, died about 1423^ and 
the earl, her husband, in 1439^ By him she had three daughters, 
who were her co-heirs, namely, Margaret, who was the second 
wife of John Talbot Earl of Shrewsbury, and of wholn Sir John 
Shelley Sidney is the sole heir ; Eleanor, who married, first, Thomas 
Lord Roos, and, secondly, Edmund Beaufort Duke of Somerset, 
by both of whom she lef^ issue ; and Elizabeth, who married George 
Neville Lord Latimer, and had issue"^. It would appear from the 
inscription on the monument of the Countess of Shrewsbury that 
the barony of Berkeley was attributed to her mother, the Countess 
of Warwick, " the which Elizabeth was daughter and heyre to 

I Dugdale's Banmage, i. pp. 362, 363. ^ 5m p. 11, ante. 

» Sw p. 99, ttnt$, note 2. * See p. 8, ante. » Ibid, 
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Thomas, late Lord Berkeley, on his side, and on her moder's side, 
Lady Tl&le and Teyes' ;'* but though it has been proved that the 
Earl of Warwick styled himself Lord l*Isle, jure uxoris*, no evi- 
dence has been discovered that he added the title of *' Baron Berke- 
ley*' to his other honours. 

James de Berkeley, the nephew and heir male of Thomas, the 
last lord, was summoned to parliament from the 20th October, 
9th Hen. V. 1421, to the 23rd May, 1 Edw. IV. 1461', and was 
present in parliament in the 11th and 18th Hen. VL^ He died 
seised of Berkeley Castle in the 3rd Edw. IV. 1463*, leaving 

William de Berkeley, his son and heir. He was summoned 
to parliament as a baron from the 28th February, 6th Edw. IV. 
1467, to the 19th August, 12th Edw. IV. 1472*; and on the 
12th April, 21st Edw. IV. 1481, was created Viscount Berkeley: 
on the 28th June, 1 Ric. III. 1483, he was raised to the Earldom 
of Nottingham ; in 1 485 he was made Earl Marshal ; and in 1 488, 
Marquess of Berkeley, with remainder of each of those dignities to 
the heirs male of his body^. In Michaelmas and Easter Terms, 
2 Ric. III. 1485, he suffered a recovery of the castle of Berkeley 
and other lands, and thereby acquired the fee simple thereof ; and 
on the 10th December, 3 Hen. VII. 1487, he settled the castle and 
manor of Berkeley to his own use in tail general ; remainder to 
King Henry the Seventh in tail male; remainder to his own right 
heirs^ The Marquess died without issue on the 12th February, 
7th Hen. VII. 1492'^ when the viscountry, earldom and mar- 
quisate became extinct ; and tlie King became seised of the castle 
and manor of Berkeley in tail male, which descended to his son, 
King Henry the Eighth, and to his son. King Edward the Sixth, 
on whose demise the heirs male of Henry the Seventh failed, and 

* Sw p. 9, ante, note 3. * Sw p. 8, onft. 
' Appendix, No. I, to the Fim Peerage Report, 

* Bet, Pari. vol. vr. p. 422 ; toI. v. p. 4. 

* Roi. Ftn. 3 Edw. IV. cited by Dugdale, Barwage t. p. 364. 

* Appendix, No. /. to the Pint Peerage Report. 
^ Patentt of the respective yetrt. 

' Printed Case, Appendix xxviii. 

* Jbid. Appendix xxix. 

'* Ibid, Appendix xxx. Eeeheat eed. ann, 

y2 
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the castle, &c. reverted to the right heirs of the marquess. The 
Marquess of Berkeley's heir at law, at his decease, was his brother, 

Maurice de Berkeley', who was never summoned to parlia- 
ment, and is described in several records as a commoner*. He died 
in the 22nd Hen. VH. 1506^ leaving 

Maurice de Berkeley his son and heir\ who was made a Knight 
of the Bath at the coronation of Henry the Eighth, and until the 
fourteenth year of that reign was considered a commoner^. In 
that year he was summoned to parliament as a baron, but of that 
fact there is no other evidence than the following letter from Sir 
John Fitz-James, then Chief Baron of the Exchequer, and two 
other persons, the writs of summons of that year not being on 
record, and the Journals of the House of Lords between the 7th 
and 25th Hen. VIII. having been lost. This letter is therefore of 
considerable importance, not only as proof of the writ of summons 
having issued to him, but that he was then considered to have been 
created a peer instead of having succeeded to the barony enjoyed 
by his ancestors ; and considerable stress is laid on it in the present 
Petitioner's Case as testimony that the ancient dignity was then held 
to be attached to the tenure of Berkeley Castle, which was at that 
moment in the Crown under the settlement of the Marquess of 
Berkeley in the 3rd Hen. VII. 

" To MY Lorde Berkeley, Lieutenant of the Castell of 

Caleys. 

'* In our right hartie maner wee reccomende us to your gode 
Lordeschippe, so it is we perceyve by your servante, George Sche- 
parde, that ye wulde be content to knowe our advise in taking of 
this honor which the Kingg*s grace by his write hath late called 
yowe to; Sir, we all will advise yowe to take the honor, and howe 
be it, that as yett ye have not the rome, in the parlement chamber, 
that the Lordds Berkeley have hadde of olde tyme, yett we will 
advyse you to take this rome at this time, for causes to long to 
writte ; and yet diverse lordds, your fryndds here wulde have had 

' Printed Case, Appendix xxx. EtcJieat eod. awn, 

' Ibid, Appendixes xxxi. xxxii. ' Ibid, Appendix xxx. 

* Ibid, * Ibid, Appendixes xxxii. xxxir. xxxv. 
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yowe labor for the Lorde Barkeleis rome, how be it paraventure 
ye shall have more convenient tyrae hereafter than no we. And for 
your ferther spede in this mater we have causid your name to be 
enterid in the parlement roll with your writte, and have desirid the 
Lorde Mounteyoie to appier there for yowe, and to geve his voyce 
for yowe in like maner as in tyme passede hathe ben uside one lord 
to do in the absence of a nother ; so that ye stond no we, by mater 
of recorde, in the full estate and degree of a baron', whereyn we 
praye God sende yowe good contynewaunce with as moche honor 
as ever hadde baron bifore yowe. At London the vi th daie of 
Maie [1523, 15th Hen. VIII.] your owne assurde, 

John Fitz-James. 

Rychard Weyston. 

Wyllyam DenysV* 

He died without issue at Calais, 1 2th September, 15th Hen. 
VIIL 1523»; and his brother, 

Thomas de Berkeley was his heir' ; who by writ, tested 9th 
August, 21st Hen. VIIL 1529, was summoned to a parliament to 
meet on the 3rd of November following* ; but the Lords' Journals 
for that and four subsequent years being lost, it is not possible to 
prove in what precedence he sat in the House. From a MS. in the 
College of Arms, printed by Dugdale, it would appear, however, that 



' This passag i is particularly deserving of attention, because it tends to show that in 
the 15th Hen. VIIL fitting in parliament upon the delivery of a writ of summons 
was not necessary to render the individual so summoned a baron of the realm. It is 
certain that when Sir John Fitz-James wrote Lord Berkeley had not taken his seat, 
and was at Calais, where he died on the 12th of September following, yet the Chief 
Baron tells him that having caused his name, with his writ, to be entered on the 
Roll of Parliament, and desired Lord Montjoy to act as his proxy, he " now stood 
by matter of record in thtfuU estate and degree of n baron," 

' Printed Case, p. 5, from the Original preserved among the muniments in Berke- 
ley Castle. It is cited by Dugdale, and the same deductions are drawn from it. 

' Dugdale*s Baronoget vol. i. p. 368, on the authority of evidences in Berkeley 
Castle, and Patent, 16 Hen. VIIL p. 1. 

* Dugdale's Summon* (f the Nobility, p. 495, ex. Rot. pergamenaceo in Ofiicio 
Parvi Bagi. Fardera, vol. xiv. p. 303, from the Clause Roll. 
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he took his seat in the precedency of the original barony*. He 
died on the 28th of January, 24th Hen. VIII. 1532-5*, leaving 

Thomas db BEaKSLET, his son and heir, of full age^ who was 
sammoned to parliament as " Thomas Berkeley de Berkeley, 
Chivaler," in January, 25th Hen. VIU. 1534'. The Journals 
show that he was present in parliament on no less than twenty-four 
occasions, and his name occurs in every instance as the third baron 



> SmMummu tf tht NcbUUy, p. 497, from a BfS. in the CoDege of Anns, marked 
2 H. 13. f. 403. After iksoibing the pmrewrioo of tlie King from Wettminiter 
bj water to Bridewell, and tbe manner of asembimg in parliament on the 3rd of 
November, the MS. states, " at this parliament these lords following made their 
first entry into the Parliament Chamber, of whom Garter demandeth to have a reward 
for their said first entries and the ordering of their seats, and registering of their 
names and arms of every one after their estates, according to the old ordinance." 
First the Marqness of Exeter. The Lord Cobham, xxs. [1313.] 

The Eari of Oxford [1 1^.] The Lord Powes, xx s. [1313$.] 

The Eariof Northamlerland, xxx s. [1377.] The Lord Grey, of WUton, xx s. [1295.] 
The Eari of Westmoreland [1397.] The Lord Lumky, xxs. [1461.] 

The Earl of Woirester [1514.] The Lord Montaigle xxs. [1514.] 

The Eari of Rutland [1525.] The Lord Uussey, xxs. [1529.] 

The Earl of Cambeiland [1525.] The Loid Windisor, xx s. [1529.] 

The Lord of St. Johns [a Prior.] The Lord Tailbois, xxs. [1529.] 

The Lord Zowcbe, xxs. [1308*.] The Lord Waintworth, xx s. [1529.] 

The Lord Laware, xxs. [1294 or 1299.] The Lord Burgh, xxs. [1487.] 
The Lord MonUgu, xx s. [1300 or 1529t.] The Lord Bray, xx s. [1529.] 
The Lord Barkeley, xxs. [1295.] The Lord Mordaunt, xxs. [1529.] 

The Lord DacreofGraystock, xxs. [1295|.] 

The dates within brackets are the years from which the barons are presumed to 
have taken precedence, and notwithstanding one or two discrepancies, they prove 
that Lord Berkeley was placed in the precedence of the barony of 1295. 

' Dugdale*t Baronage, vol. i. p. 368. Printed Cate, Appendix xxxix. 

' Dugdale's Litt tf Summont, p. 498, ex Diario Domus Prooeram in Parlia- 
mento. 



* The mother of the Lord Zoucbe, who wis summoned in the 1st Edw. II. 
1308, was one of the co-heirs of George de Cantilupe, a Baron by the tenure of the 
castle of Abergavenny, and it is posuble that his precedence over barons created by 
writ temp, Edw. I. may be assigned to that cause. 

t Tbe precedence of the ancient barony of Montagu, of which he was a co-heir. 

t Tbe precedence of the barony of Greystock, of which he was the heir general. 

i The precedence of the barony of Charlton de Powis, of which he was a co-heir. 
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on the roir. He died oii the 22nd September, 26th Hen. VIII. 
1534'; and on the 26th of November following, his posthumous 
son, 

Henrt ds Berkeley* was bom. On the death of King Edward 
the Sixth in 1553, h^ became entitled to the castle and manor of 
Berkeley and other lands which the Marquess of Berkeley settled 
on Henry the Seventh and his heirs male; and ** these manors so 
coming to him, he being within age, and the doubt being whether 
he were to be in ward to the queen and to sue livery at full age, 
her majesty, imder her signet, dated 8th September, Ist and 2nd 
Mary, 1554, to the Master and Council of the Court of Wards^ 
gave them special warrant to pass his livery of those lands, only 
at the old rent during the minority, as if he had been of full age'.*' 
He was present in parliament in the 4th and 5th Philip and Mary, 
when he was placed even lower than where his father sat, as in the 
Journals of that parliament he stands next to Lord Morley, though 
he was then possessed of the castle of Berkeley. On the 25 th day of 
January, his name occurs in the Journals next below Lord Morley : 
on the 26th and on all subsequent occasions, he was placed next 
below Lord Audley, and above both Lord Zouche and Lord 
Morley. In the 5th of Elisabeth he stands in the Journals as the 
fifUi baron, between Zouche and Morley, the three above Zouche' 
being the Barons Abergavenny, Audley, and Strange, but neither of 
whom was entitled, according to the dates of the earliest writs 
directed to their "ancestors^- to be placed above him, if he enjoyed 
the barony created to I'homas de Berkeley in the 23rd Edw. L 
He died in the 13th Jac.I. 1613, and was succeeded by his grand- 
son, 

GsoaoE Lord Berkeley, who died in 1658: his son and heir, 

> Lardt Jaumalt, toI. t. pp. 65 to 82. 

* Etckeat, 27tb Hen. VIII. and Snd snd 3rd Ph. and Maiy . Cole's Escheats in 
Hart. MSS. 756, 757. ff. 27. 113, 114. 255. If Cole's Notes of the Inqaisitiooa 
in the 2nd and 3id Ph. and Idaxy can be relied on. Lord Berkeley, who died in the 
26th Hen. VIII., and his father, Thomas Lofd Berkeley, were both styled in those 
records *' Lord Berkeley^ Mowbray and Segrave." 

* Cole's Escheats, HarL MSS. 756. f. 440. from a handle in the Coart of Wards» 
entitled " Special Warrants, per Hen. VUL, Edw. VI. and Qoeen Mary." 
The pedigree appears to be recited in the document referred to. 
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George Lord Berkeley, petitioned the King, in May, 1661, to 
be allowed a place in parliament above and before Lord La Warr, 
grounding his claim on the barony being by tenure of the Honour 
of Berkeley; " and that, in consequence of William Marquess of 
Berkeley having entailed the said Honour upon King Henry the 
Seventh, it was in the Crown until the death of King Edward the Sixth ; 
that Sir Maurice de Berkeley, nephew and heir of the marquess, 
did by reason of that entail sit no otherwise than as a puisne baron ; 
and that on the death of Edward the Sixth, Henry Lord Berkeley, 
nephew and heir to the said Maurice, being not till that time in a 
capacity to challenge the place of his ancestors, was then under 
age ; that since he came of age, partly by reason of minorities of 
the Lords Berkeley and De la Warr, and partly for that two of 
the Lords de la Warr were long in Virginia, there hath been no 
proper opportunity for any of the said Lords Berkeley to exhibit 
their claim, and to have the place of his ancestors^ which the Lords 
Berkeley before that entail so made by the said Marquis Berkeley 
had and enjoyed'.*' This petition was referred to the House, when 
counsel were ordered to be heard on both sides, and aAer several 
adjournments it was resolved on the 1 4th of June, that if Lord La 
W^arr's counsel did not attend on the 20th of that month the House 
would decide without any further delay. Nothing appears to 
have taken place until the 19th December, 1670, when Lord 
Berkeley again petitioned the King, stating that he conceived he did 
not enjoy his proper precedency in parliament, and praying that the 
point might be ascertained ; but instead of merely claiming pre- 
cedence of Lord La Warr as in 1 66 1 , it seems that be then claimed 
precedence of all the barons who were seated above him, namely, 
the Lords Abergavenny, Audley, and La Warr. After various ad- 
journments, it was resolved on the 26th March, 1673, that the con- 
sideration of the claim should be again heard on the second Thurs- 
day after the then approaching recess, but no further notice of the 
subject occurs on the Journals; and as Lord Berkeley continued to 
sit below Lord La Warr until he was created an earl, it must be con- 
cluded that he did not establish his pretensions. It is remarkable 

* Lardk' JaurtioU, xi. p. 257. 
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that whilst the question was before the House, the Earl of Berk- 
shire suggested, on the 1 4th February, 1670, that the Duke of 
Norfolk' might be heard touching his precedency as Lord Mow- 
bray, on which Lord Berkeley declared that his claim of precedency 
was only relating to the Lords La Warr, Audley, and Abergavenny, 
but not to the Duke of Norfolk as Lord Mowbray*,** to whom he 
quits any pretence of " precedency ;** and when Henry, the son and 
heir apparent of the Duke of Norfolk, was summoned to parliament 
as Lord Mowbray in 1 678, he always took precedence of Lord 
Berkeley'. He was created by patent, llth September, 3l8t 
Car. n. 1679, Viscount Dursley and Earl of Berkeley, to him and 
the heirs male of his body ; and dying in October, 1 698, was suc- 
ceeded by his son and heir, 

Charles, 2nd Earl of Berkeley, on whose death, in Septem- 
ber, 1710, his honours devolved on his son and heir, 

James, 3rd Earl of Berkeley, who died in August, 1/36, and 
was succeeded by his son and heir, 

Augustus, 4th Earl of Berkeley: he died in January, 1755, 
and was succeeded by his son and heir, 

Frederick Augustus, 5th Earl of Berkeley, on whose deaths 
in August, 1810, the Earldom of Berkeley and dignities of Viscount 
Dursley and Baron Berkeley were claimed by William Fitzliardinge 
Berkeley, then commonly called Lord Dursley and representative 
in parliament for the county of Gloucester. The claimant stated 
himself to be the eldest son and heir of the deceased earl, being 
born 26th December, 1 786. His petition was referred for inves- 
tigation to the Attorney -General, by whose report it appeared that 
the late earl was stated to have been twice married to his countess, 
the mother of the claimant— /r«^ as alleged, at Berkeley, 30th 

1 His father, Henry Frederick Howard, Earl of Norfolk. Arundel and Surrey, 
was samroooed to parliament, vita patris, in 1639 as Lord Mowbray, and took 
his place as senior baron, when the abeyance of that barony is considered to have 
been terminated, though he was not himself a eo-htir. The barony of Mowbray 
was previously in abeyance between his father, Thomas Earl of Norfolk, and Lord 
Berkeley. 

* Lords' Joumalt, vol. zii. p. 429. 

* IbU, vol. xiii. p. 594. The names thus occur on the Journal* on the 27th 
May, 1679, when the King was present, and which appeais to be the last time Loid 
Berkeley sat ai a baroo :— *< Mowbray," ** De la Warr," ** Berkeley," &c. 
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March, 1785, and secondltf, at Lambetli, 16th May, 1796. As to 
the solemnization of the second marriage and its due registration 
there was not any doubt or question, but the fact of a marriage 
having taken place in 1796, so long after the claimant's birth, ren- 
dered investigation of the first imperative. The petition, with the 
Attomey-General*s report, was referred to the consideration of the 
House of Lords. The case turned entirely upon the trtUh of the 
statement of the alleged marriage in 1 785, the registration of which 
(supposed for many years to have been lost or never made) was 
discovered under extraordinary circumstances. 

The high .connection of the parties, the address and declaration 
of the late earl to a Committee of Privileges when his pedigree was 
under proof in 1 799, added to many other occurrences, tended to 
excite an unusual degree of interest in the case. Those who re- 
member the sittings of the Committee upon the claim, could not fail 
to have noticed the very full attendance of peers during the session 
it was entertained, and it may be doubted, if such a numerous at- 
tendance was ever before or since given on any claim to a peerage. 

The Committee, to which the petition was referred, met on the 
4th March, 181 1, when an address was moved to the Prince Regent, 
requesting the attendance of the Solicitor General, to protect the 
interests of any son or sons bom after the marriage of 1796, which 
was accordingly complied with. The Attorney-General attending 
for the Crown, the counsel of the petitioner opened his case on the 
7th March. The Committee continued the investigation under va- 
rious adjournments until the 21st June, when the evidence and 
arguments of counsel on both sides closed. On the 28th June it 
was reported to the House that the Committee had "resolved nemine 
tUssentiente, that the claimant had not made out his claim to the 
dignities claimed by his petition,'* which resolution was ordered to 
be taken into consideration on the 2ud of July, and that the Lords 
be summoned. Accordingly on the 2nd of July, the Lords met and 
the resolution of the Committee was affirmed "nemine dtstentiente^*' 
since which judgment there has not been any Earl of Berkeley in 
the House. 

Mr. Berkeley, the claimant of the earldom, having succeeded to 
the cattle and manor of Berkeley under the will of the earl, has 
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recently presented a petition to His Majesty, praying to be sum* 
moned to parliament as Baron Berkeley, '* in respect of his tenure 
of the barony of Berkeley, in like manner as the holders of that 
barony were summoned to parliament during the reigns of Kings 
Edward I., II., III., Richard II., Henry IV., V., VI., Edward IV., 
v., Richard III., and part of Henry VII., Philip and Mary, Elisa- 
beth^ James I., Charles I. and part of Charles II." 

This petition, with the Attorney-General's report thereon, has 
been referred to the House of Lords. 

The Claimant considers that the facts of his case establish, 

** 1st. That Berkeley and Berkeley Hemesse, in the county of 
Gloucester, were anciently granted by the king to be holden 
of him in barony, and have been accordingly so holden. 

" 2nd. That Thomas Lord Berkeley was summoned to parliament 
in 23 rd Edw. I. ; that if he was so summoned in respect of 
a personal dignity, it was created either by writ or by letters- 
patent ; that the dignity of a baron was not created by let- 
ters-patent before 11th Ric. II.: and consequently, if Tho- 
mas and his successors, prior to 11th Ric. II., sat in respect 
of a personal dignity, it must have been a personal dignity 
conferred by writ, and as such, it would have descended to 
the heirs of the body of the person possessed of such dig- 
nity. 

" 3rd. That the dignity in respect of which Thomas was sum- 
moned to parliament, 23rd Edw. I., as Baron de Berkeley, 
did not in the 5th Hen. V. descend to the heir-general of 
the said Thomas, nor did such heir assume the title. 

" 4th. That the person seised of the baronial estates sat in par- 
liament as Baron de Berkeley, in exclusion of the.person, 
who would have been entitled to the baronial dignity, in case 
such dignity had been personal ; except during a period of 
sixty-two years, when the baronial estates were vested in tlie 
Crown, and the seignory consequently suspended. 

" 5th. That such of the Barons Berkeley as were not in posses- 
sion of the baronial estates, and who were summoned to 
parliament by writ, in and subsequent to the 14th Hen. VIII., 
were not considered as entitled to sit in the seat of the pre- 
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ceding Barons de Berkeley : but when they became seised 
of the baronial estates, they then resumed the ancient seat 
of their predecessors." 

Upon the first and second of these propositions there can be no 
difference of opinion : and the facts — that, on the death of Thomas 
Lord Berkeley in 1417^ a dispute arose about the right to Berkeley 
Castle ; that in the year in which his heir male, James de Berkeley, 
obtained possession of it, he was summoned to parliament; and that 
there is no other evidence that the heir-general claimed the dignity 
than the assertion of Dugdale', and the inscription on the tomb of 
the Countess of Shrewsbury* ; that on the death of William Mar- 
quess of Berkeley in 1492, who settled the castle on King Henry the 
Seventh and his heirs male, his brother and heir Maurice de Ber- 
keley, who was then of full age, and survived him fifteen years, was 
never summoned to parliament, and was always described as a com- 
moner ; that Maurice de Berkeley, son and heir of the said Mau- 
rice, was also deemed a commoner until he was summoned to par- 
liament in the 14th Hen. VIII., and that when so summoned he was 
considered to be created a peer, and ranked as junior baron — cer- 
tainly admit of the inference, that in part of the reigns of Henry the 
Fifth, Henry the Seventh, and Henry the Eighth, the barony was 
deemed to be attached to the tenure of Berkeley Castle. With re- 
spect to what took place on the subject in the instances of James 
de Berkeley, temp. Hen. V., and Maurice de Berkeley, and Maurice 
de Berkeley his son, ttmp. Hen. VII. and until the 14th Hen. VIII., 
however strong that inference may be, it is but an inference; and it 
is important to observe, that there arc, at least, two instances on 
record in which the heir male of a baron by writ was summoned 
instead of the heir-general', though in neither could the question 
of tenure possibly have arisen ; and that in two cases it has been 

' Ste page 322. ante, » Su pages 9 and 323, anU, 

* Burghersh and La Warr. In the Burghenh case, Robert de Burghersh, who 
was not a baron by tenure, was summoned to parliament in the d2nd and 33rd 
£dw. I., and died in 1305, leaving Stephen his son and heir of full age, who was 
never summoned, and died in 1310 leaving Maud his daughter and heir, who was 
twice married and left issue by both husbands; but in the 4th Edw. 111., 1330, 
Bartholomew de Bnrghersh, the third wn of Robert Baron Burghersh above men- 
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decided, that the writ to the heir male of barons by writ created 
a new dignity, without affecting the right of the heir-general to the 
old barony', in both of which instances the descendants of such 
heirs nnale at this moment enjoy the barony created by those writs, 
whilst the representatives of the heirs-general possess the original 
baronies*. If this principle be applied to the Berkeley case (and 
unless the House adroit that the tenure of Berkeley Castle, in the 
reign of Henry the Fif\h, constituted the possessor a peer of parlia- 



tioned, (Henry, the second son^ being then Bishop of Lincoln,) was summoned to 
parliament. He continued to be regularly summoned until the 29th £dw. HI., 
when he died, leaving Bartholomew his son and heir, who was summoned from the 
31st to the 42nd Edw. 111. He died in the 4drd £dw. HI., when his daughter, 
Elizabeth, who married Edward Lord le Despenser, became his heir, among whose 
descendants the barony created by the writ of the 4th Edw. HI. is in abeyance. 
Dugdale and other writers have erroneously considered that Bartholomew de 
Burghersh was the son of Stephen, and grandson and heir of the first baron instead 
of his being the thirdtson of that person. The facts of the la Warr case are these :— 
Thomas West, 9th Lord, died s. p. m. 1^4. His heirs at law were the daughters 
and co-heirs of Sir Owen West, his half brother ; but in the proceedings on the 
dignity, temp, Elizabeth, his nephew William West, son and heir of Sir George 
West, younger brother of the said Sir Owen, was considered his lordship's heir, 
and his son was allowed the ancient barony, which has descended to the present 
Earl de la Warr ; though, according to general practice and former as well as sub> 
sequent decisions, the barony created by the writ 27th of Edw. L is now vested in the 
heirs of the above-mentioned Sir Owen, and the barony, which the present earl has 
inherited, was created by the patent to William West in 1570. See also cases of 
Deincourt and Burnell, which will be hereafter stated. 

I Clifford and Strange. — Cruise on Dignities, pp. 225. 234. 

* The Lord de Clifford has inherited the dignity created by the writ to Robert de 
Clifibid in the 27th Edw. I. 1299, as his heir-general ; but the barony (jeated by 
the writ to Henry Cliflfbrd, son and heir apparent of Francis 4th Earl of Cumber- 
land, which issued under the impression that the earl was possessed of the original 
Barony of Clifford, in the precedency of which he took his seat, has descended to 
the Duke of Devonshire, as heir-general of the said Henry Clifford. The Barony of 
Strange, created by writ to John le Strange in 27th Edw. L 1299, is in abeyance 
among his heirs- general ; but the barony created by the writ to James Stanley, son 
and heir apparent of William Stanley 6th Earl of Derby, which issued under the 
pertumption that the earl was seised of the ancient Barony of Strange, is possessed by 
the Duke of Atholl as heir-general of the said James SUnley. The case of the Ba- 
rony of Percy is also in point, for notwithstanding that Algernon Seymour, when sum- 
moned as Baron Percy in 1722, sat in the precedency of the ancient barony, there 
can be no doubt that be was not legally seised of it, and that he was then created 6y 
writ to a new barony of Percy. 
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A^ y / At they were not pauessed of Berkeley 
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No books from open shelves mav be i * i« ^ i_ -^ 

K V.O may uc ^^^^ summoned to parliament by wnt 

^^^^^ Hen. VIII. were not considered enti- 

preceding Barons de Berkeley ; but 
he baronial estates, then they resumed 



•cessors*." 



laurice de Berkeley when summoned 

ed as junior baron, the whole of that 

d to give a colouring to it, the im- 

itioner*s case is manifest, the facts that 

ey, (son and heir of Maurice, who 

[en. VIII.) was summoned in the Slat 

in the precedency of the original ba- 

Fhomas Lord Berkeley was summoned 

at he was frequently pr^ent in parlia- 

3 ranked in the same precedency as hia 

ron on the lists in the Journals, are tm* 

noticed in the Printed Case. 

As these circumstances afford grounds for believing that whatever 
may have been the idea in the reign of Henry the Fiflh or Henry 
the Seventh, it was not considered that the ancient Barony of Berke* 
ley was attached to the tenure of Berkeley Castle in the reign of 
Henry the Eighth, it is desirable to inquire in what manlier the 
letter of the Chief Baron and the two other persons to whom Mau- 
rice Lord Berkeley applied for advice bears on the point. 

It is manifest from that letter that Maurice de Berkeley cooai* 
dered that he was entitled to the ancient Barony of Berkeley; 
and so strong was his lordship's feeling on the point, that it 



' Set ptge 5. In the printed pedigree, the fint Thomti ii howerer laid to havt 
been summoned to perUament in the 21tt Hen. VIII., hot no notice is theie takoo 

of the writ to hn son, the second Thoinas,tboiigh he is called Lord Befkritj ia the 
26t|i Hmu VIIL 
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would appear he hesitated to accept of a new creation, and that 
many peers wished him to contend for the place in parliament of 
the old barons. Though his legal advisers beg him to accept of the 
honour, they do not deny his right to the old barony ; they never 
once advert to the tenure ; and they counsel him to accept of it, 
and " at a more convenient time' to seek for the precedence to which 
he thought himself entitled. 

The conclusion is therefore inevitable, that in the 14th Hen. VIII. 
neither the Chief Baron, nor those who concurred in his opinion, 
nor the many peers to whom Sir John Fitz-James alludes, nor Lord 
Berkeley himself, thought that the ancient dignity was attached to 
the tenure of Berkeley Castle ; for if such had been the case, what 
claim had Maurice de Berkeley to nny other precedency than he 
derived from the writ of the 14th Hen. VIII.? But allowing that 
he and his friends were wrong, and that though they believed he 
had a right to the ancient barony, the law was as the present Peti- 
tioner contends, is it likely that his counsel, to whom he applied for 
legal advice, one of whom was then Chief Baron of the Exchequer, 
and three years afterwards became Chief Justice of the King's 
Bench, would have been as ignorant as themselves, and that they 
would not have said, " My lord, you are mistaken : you have no 
claim to any other place in parliament than such as you will derive 
under this writ, because the ancient dignity to which you think your- 
self entitled is inseparable from the tenure of Berkeley Castle, of 
which you are not possessed. Do not hesitate, therefore, to accept 
of the honour which His Majesty has conferred on you V* 

Whether Lord Berkeley did afterwards claim that precedence has 
not been ascertained, but it is improbable that he ever took his seat 
in parliament, as he died at Calais on the 12th September, 1523, 
only four months after the date of Sir John Fitz- James's letter, with- 
out issue, when, if the barony of which he was possessed was held 
to have been a new creation, it became extinct. 

His brother Thomas de Berkeley was his heir, but he had no 
right to a writ of summons, if the ancient barony was attached to 
the tenure of the castle ; nor could he claim one under the creation 
by the writ to his brother, because that dignity terminated on his 
death. Notwithstanding these circumstances he received a writ of 
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summons to the very next parliament, tested oo the 9th August, 2 Ist 
Hen. VIII. 1529, and addressed to him as ** Thomas Berkeley de 
Berkeley, Chivaler :" but as the Journals of that year are lost, no 
evidence <xa be produced from them to show in what precedence he 
sat. It appears however, from a MS. in the College of Arms, that 
on the 3rd of November following, he made his first entry in par- 
liament, that he paid his fee of twenty shillings on that occasion, 
and that instead of being placed according to the date of his writ, 
he ranked in the precedency of the original barony, a fact in direct 
contradiction to the opinion that the dignity was attached to the 
tenure of Berkeley Castle, because that territory was still in the 
Crown. Lord Berkeley died on the 28th January, 24th Henry VIII. 
1533; and in January, 25th Henry VIII. his son and heir 
Thomas de Berkeley was summoned to parliament by the same 
description as his £Either. He never possessed Berkeley Castle ; 
and if the proof which has been adduced that his father was 
allowed the old barony be objected to, and it be said that he sat as 
junior peer, it is important to inquire where his son was placed 
when he took his seat in the 25th Hen. VIII. ; because, if the 
ancient barony was attached to the tenure of Berkeley Castle, he 
had no right to a higher precedence than was given him by the 
creation of his father in the 21st Hen. VIII. For the 25th year 
of Hen. VIII. the Lords' Journals are preserved, hence the evi- 
dence on the point is conclusive, as the name of Lord Berkeley 
regularly occurs in them, and he is frequently marked as having 
been present. In every instance his name stands as the third baron 
on the Roll, namely, between Lord Zouche and Lord Morley, 
which clearly proves that he did not sit in the precedency which 
would be given, either by the writ directed to his father, or by that 
to his uncle, in the 14th Hen. VIII. It was not however the 
precedency which may be supposed to have belonged to the creation 
by the earliest writ to his ancestor in the 23rd Edw. I. 1295, for 
that writ would have entitled him to sit above Lord Zouche, whose 
ancestor was not summoned to parliament until the 2nd Edward 11. 
1307 ; and the precedency given to Lord Zouche above Lord 
Morley is no less extraordinary, for the first Lord Morley was 
summoned in the 28th Edw. I. 1299. Although Lord Zouche 
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was placed above him, it is certain that he sat in the ancient barony; 
for on no other grounds could he have been placed above Lord 
Morley, and as the third baron, and which appears to be the same 
place that haid been given to his father in the 21st Hen. VIII., 
namely, next below Lord Zouche \ Lord Audley, who sat under 
the doubtful writ of the 25th Edward I. and was in that and sub^ 
sequent parliaments placed as the first baron, seems to have been 
improperly placed above him ; but the cause of this circumstance 
cannot be ascertained. 

Lord Berkeley died in the 26th Henry VI 11. and was conse- 
quently never again summoned to parliament. Henry, Lord Berke- 
ley, hill son and heir, was not bom until a few weeks after his 
father's death, and did not become of age until October, 1555, 
2nd & 3rd Philip and Mary: he was present in parliament in 
the 4th & 5th Philip and Mary ; and it is said, in the Printed 
Case, that he " being seised of the baronial estates sat in the 
House with reference to the ancient and territorial barony of 
Berkeley ; " but it is certain that he did not enjoy a higher pre- 
cedency than his father, or grandfather, neither of whom *' was 
seised of the baronial estates*** 

These facts prove, that, whatever may have been the place as- 
signed to Maurice Lord Berkeley, in the 14th Henry VIII. or to 
his brother Thomas Lord Berkeley, in the 21st Henry VIII. 
questions which, from the loss of the Lords* Journals, cannot be 
positively decided, Thomas Lord Berkeley was, in the 25 th Henry 
VIII., notwithstanding his not being seised of the castle of Berkeley, 
placed in precisely the same precedence as that which was given to his 
son^ after he obtained possession of that castle, and consequently, 
whatever may have been the principle which prevailed between the 
period when the castle was alienated and the 25th of Henry VIII. 
the ancient barony was not in that year deemed to be attached to 
the tenure of the castle : nor, for the reasons which have been 
mentioned, does it appear that such was the opinion of Maurice 
Lord Berkeley, his counsel, or the Chief Baron, in the 14th Henry 
VIII. Nothing, therefore, but presumptive evidence can be ad- 
duced, to show that the alienation of Berkeley Castle, in the reign 

> Set page 326, ante. 
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of Henry the Seventh, prevented the brother and son of the Mar* 
quess of Berkeley from inheriting the ancient barony, whilst, on 
the other hand, positive evidence is extant, that the precedence of 
the ancient barony ' was possessed by their heirs, nineteen, if not 
twenty-three, years before the castle was restored to the family. 

It has been already said, that in May, 1661, George, then Lord 
Berkeley, petitioned His Majesty to be allowed his place in par- 
liament above and before Lord la Warr, grounding his claim on the 
barony being by tenure of the Honour of Berkeley*. The pre- 
cedency of the barony of Berkeley under the writ of 23rd Edw* I. 
seems to be above that of La Warr, which was created by the 
writ of 6th February, 27th Edward L, and the claim was not 
grounded on that circumstance, probably because, if it was ad- 
mitted to be a barony by tenure, it would have given its possessor 
a precedency above every baron who was not then seised of such 
lands as constituted his ancestors barons of the realm before the 
reign of Edward the First. No resolution appears to have been 
made on this petition ; which is remarkable for tlie omission of the 
proceedings relative to the barony in the reign of Henry V., and 
of any allusion to the place in which Thomas Lord Berkeley sat 
in the 25th Henry VIII. Though he renewed his claim in 1670, 
and was heard by counsel, he did not establish his pretensions ; 
and the inference is, that if it had been generally known that he 
was a baron by tenure and not by writ, his case would have been 
so clear, that instead of its being the subject of discussion for 
twelve or thirteen years, and ultimately without success, his right 

* Although the exact precedency of the ancient barony was certainly, according 
to present rules on the subject, above the barons behw whom Thomas Lord Berkeley 
was placed in the 25th Henry VIII., still the words used in the text are justified 
by its being the precedency which ¥ras allowed to his descendants, who were seised 
of Berkeley Castle. Antecedent to the 1st of Heniy VIII. there are no means of 
ascertaining correctly the precedency given to peers : the Journals between the 7th 
and 25th Henry VIII. are not extant ; and between the 1st and 7th of that reign no 
Baron Berkeley was summoned to parliament, henoe the earliest entry of a Baron 
Berkeley in the Journals is in the 25th Henry VIII. 

* Cruiiton Dignities, p. 45 ; Lordt* Journals, vol. xi. p. 257. The material 6ictt 
that the brother and nephew of the said Maurice de Berkeley were summoned to, 
and sat in, parliament with the precedency of the ancient barony were not staisd in 
that petition. 

z 2 
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would have been undisputed after the first hearing. It is worthy 
of notice, that notwithstanding Lord Berkeley, in 1670, claimed 
precedence of the Barons Abergavenny, Audley, and La Warr, he 
admitted the pre-eminence of the Duke of Norfolk, as Lord Mow- 
bray ; but it is impossible to explain upon what grounds. The 
family of Mowbray were barons by tenure i^ntecedent to the 
S3rd Edward 1., in which year Roger de Mowbray was summoned 
to parliament ; but the tenure of Abergavenny Castle also consti- 
tuted its possessors barons of the realm, and the ancestors of Lord 
Audley were likewise barons by tenure, so that Lord Berkeley had 
no claim by tenure which Abergavenny and Audley did not equally 
possess ; and as the date of the first writ to Mowbray was the 
same as that to Berkeley, why should he concede the pre-eminence 
of that barony, if, as he contended, he and his ancestors had been 
barons by the tenure of Berkeley Castle from the reign of Richard 
the First ? If then the proceedings on the point of precedency in 
the time of Charles the Second prove any thing, they rather make 
against, than support, the present petitioner's case, because they 
show that the pretensions of the Lord Berkeley were not admitted. 
AAer the creation of the Earldom of Berkeley, nothing occurred 
to throw any light on the question, the heir male of the first earl 
having always been his heir general. 

Upon the subject of the precedency of the Lords Berkeley, the 
following remarks occur in the Printed Case. 

" The petitioner's view of the subject is materially supported by 
the discussions which have from time to time taken place on 
claims to precedency between the Barons de Berkeley and other 
barons, summoned to parliament at as early a period as the reign 
of Edward I. 

" The personal dignity of Henry being derived under the writ of 
summons to Thomas (the 5th), his grandfather, in the 21st Henry 
VIII., he was not entitled, in respect of such creation, to precedence 
of barons of an earlier date^ and could have had no other title to 
precedence, unless he could have derived it under the summonses 
to the former Barons de Berkeley by tenure '. And the decision, 

' It has been proved that the father and grandfather of the laid Heniy Lord 
Berkeley both sat in the precedence of the ancient barony, though neither was pos- 
seised of Berkeley Castle. 



( 341 ) 

by which the Lords Willoughby d*£resby and Delaware were 
placed above the Lords Berkeley in the d9th of Elizabeth, has been 
ascribed to their (the Lords Berkeley) not being seated according 
to their claim of a barony by tenure. 

" It may be admitted that the Lords Berkeley, on being placed 
below Lords Willoughby d'Eresby and Delaware, did not establish 
their claim to the particular seat, to which they considered them- 
selves entitled as barons by tenure : but their failure in their claim 
to precedency of Lord Willoughby d*Eresby and Lord Delaware 
by no means shows, that they were not regarded as barons by 
tenure ; for, upon the point of precedency, there does not appear 
to have been any distinction between personal or territorial dig- 
nities!. The Lords Willoughby and Delaware may have been 
summoned and sat in parliament before the Lords Berkeley, and, 
as the seniors of Lords Berkeley, may have succeeded in their 
claim to precedency of the Lords Berkeley ; and whether their 
pretensions were founded on a personal or territorial dignity, the 
effect was the same. The true and only question on the point of 
precedency is, with reference to the date of the creation, or of the 
summons and actual sitting in parliament. If the Lords Berkeley 
claimed precedence of the Lords Delaware, the Lords Delaware 
may have alleged, that they were summoned to the great council, 
holden 22nd Edward I., which (whether correctly or not) appears 

' The date of the first writ of summons to the ancestor of Lord Willoughby de 
Eresby, was the 26th of July. 7th Fxiward II. I3I3 ; and of the writ to the 
ancestor of Lord la Warr, 27th Edward I. 1299, but the same person was sum* 
moAd to a council in the 22nd Edward I. 1294, which in the Roos case was 
deemed a writ of summons to parliament ; and the first Lord Willoughby of 
Eresby may be considered to have been summoned in right of his wife Alice, 
eldest daughter and co-heir of John Beke, who was summoned to parliament in 
the 23rd Edward I., on the same occasion as the first Lord Berkeley, by writ, 
whose ancestors were as much barons of the realm by tenure as the ancestors of 
Lord Berkeley. It is therefore clear, that whether in relation to tenure or writs, 
the I^rds Willoughby of Eresby may have been properly placed above the Lords 
Berkeley ; but the fact that the Lord la Warr, whose ancestors were not barons by 
tenure, was placed above Lord Berkeley, admits of a strong inference that the 
latter was deemed to be entitled to no higher precedence than that of the writ of 
the 23rd Edward I., and that the Lords La Warr sat under the writ of the 22nd 
Edward I. When the claim for precedency was urged by Lord Berkeley, in 1660 
and 1671, the barony of Willoughby of Eresby was merged in the earldom of 
Lindsay. 
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to have been considered as a parliament ; and consequently were 
entitled to precedence of the Lords Berkeley, who were not« so far 
as appears, summoned to any regular parliament before the ZSrd 
Edward I. ; and as to Lord Willoughby d'Eresby, he may have 
shown that he had also the barony of Bee, a barony of the 23rd 
Edward L, and, probably, of a much earlier date. But supposing 
the precedence given to Lords Willoughby d'Eresby, Delaware, and 
others, to have been rightly or wrongly given, it would still be ne- 
cessary to account for that allowed to the Lords Berkeley ; for if 
they have precedence of any baron of the reign of Edward 1., or 
prior to 11th Richard II., they must have had it in respect of their 
barony being a barony by tenure, inasmuch as if their barony had 
been a personal dignity prior to that period, it must have been con- 
ferred by writ ; and, as already shown, was not in the Barons de 
Berkeley, who were summoned to parliament subsequently to the 
4th Henry V., but in the Countess of Warwick and her descend- 
ants ^ That the Barons de Berkeley had precedence of Lord 
Dacre, who was summoned to parliament 28th Edward I. *, is ad- 
mitted, but how could their claim to this precedence be made out, 
if the Baron de Berkeley, who was summoned 23rd Edward I., 
was stated to have been summoned in respect of a personal dignity ? 
the answer to such a claim of precedence by a Baron de Berkeley, 
subsequently to 4th Henry V., would have been, the personal 
dignity is in the Countess of Warwick or her descendants, and not 
in the claimant ; and this answer must have been conclusive. 
Such a claim to precedence, therefore, could only be supported by 
showing, that the dignity was territorial and independent of heirslfip, 

' Whether correctly or not, there can he no doubt that the descendants of James 
de Berkeley, who was summoned in the 9th Henry V., were considered, after the 
14th Henry Vlll., and perhaps even in that year, to have inherited the dignity 
created by the writ of the 23rd Edward I. But it was shown in page 332, ante, that 
the anomaly of the heir male of barons by writ being summoned instead of the heir- 
genera/, was cot confined to the barony of Berkeley, and also that the fact of 
barons beiog seated in the House in a higher precedency than that to which they 
were entitled, does not preclude a claim on the part of the heirs-general of the 
baronies, in the piecedency of which they improperly sat. 

» Lord Dacre was not summoned to parliament until the 15th May, 14th Ed- 
ward II., as his wife was the daughter and sole heiress of Thomas Baron Multon 
«f Gillesland, who was summoned in the 1st Edward II., and whose ancestors 
barons by tenure : her descendants were, probably, allowed the precedency of 
writ. 
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except so far as the lands were liable to be affected by such sue* 
cession : and on this ground, the decisions that place the Lords 
Berkeley above Lord Dacre and other barons of about the same 
period (28th Edward L) may be rested and defended. The 
Lords Berkeley may have failed in establishing their claim to pre- 
cedence of the Lords Willoughby and Delaware ; but they would 
not have succeeded in establishing their claim of precedency of 
Lord Dacre and others, otherwise than by the recognition of their 
dignity as a territorial dignity, and of a date at least prior to that 
of Lord Dacre, 28th Edward I., of Lord Ferrers of Groby, 25th 
Edward I., or of Lord Morley, 28th Edward L ; the precedence of 
all of whom, and who were ancient barons, had been considered by 
the House on different occasions*. 

" It may be proper to observe, that, upon questions of precedency, 
no reliance can be had on the order, in which the names of peers 
to be summoned to parliament appear in the entries of the writs of 
summons ; nor can much reliance, if any, be had on the order, in 
which their names appear on the Journals of the House, prior at 
least to d8th Henry VHI.'; the coronation rolls and list of regal 
processions appear to furnish the most accurate, though not always 
complete, information upon the subject ; such information is not 
always complete, as the peer may have been an infant, or absent 
from illness, or other cause ; but where it appears in a coronation 
roU, or a description of a regal procession, that the Baron de 
Berkeley walked after Lords Morley and Dacre, and before Lords 
Zoucb, Audley, and Abergavenny, as, in the order of proceeding, 
thd junior lord walks first, it may be safely concluded, that Lord 
Berkeley was junior to Lords Zoudi, &c., and senior to Lords 
Dacre, &c. Such information may be collected from a book in the 
Heralds College, containing the description of a procession in the 
5 th Queen Elizabeth, and also from Milb's Catalogue of Honour, 
which gives an account of another procession of that queen in the 
27 th year of her reign. Another book is also in the Heralds Col- 
lege, from which most useful information upon this point may be 

* Se§ note 1 , last ptge. 

* It is admitted that writs of summoos afford do evidence of precedency ; but 
the Joarnals of the House of Lords, in the period in question, may be relied on, 
as showing the rank which peers were deemed to poiiess among themselfes. Some 
remarks on the subject of procedency will be found in the Additional Naus, 
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obtained, it containing a list of the peers in tbe 18th year of James 
I. (1621), with the dates of their respective creation and first sum- 
monses to parliament. In that list, George, the grandson of Henry 
Lord Berkeley, is named, and the date of his barony is stated to be 
23rd Edward I. ; and jn a list, prepared by Garter King at Arms, 
of the peers in the year 1660, (the date of the restoration of King 
Charles II., and re-establishment of the House of Lords,) George 
Lord Berkeley is placed between Lord Delaware and [Lord Morley'. 
This bst is amongst the records of the Lords* House of Parliament. 
But, though Lord Delaware was ranked above Lord Berkeley, it 
appears that, in the reign of Charles II., Lord Berkeley preferred 
his petition, claiming precedency of Lord Delaware. The con- 
sideration of this petition appears to have been adjourned from 
time to time, and was finally disposed of by Lord Berkeley's being 
created Viscount Dursley, and he having been aflerwards created 
Earl of Berkeley*. The Lords Berkeley have from that period 
sat in parliament as earls ; and no question has been raised that 
could involve the consideration of their claim to the dignity of 
barons by tenure, in respect of their seisin of the castle, &c. of 
Berkeley, such seisin having been constantly in themselves." 

The descent of the barony will be best shown by the subjoined 
Pedigree. 

' It appears from the original MS. account of the proceedings previous to, and 
at the coronation of Charles the Second, under the hand of Sir Edward Walker, 
Garter, now in the possession of Charles G. Young, Esq., York Herald, that " the 
barons in proceeding from the Tower walked according to their antiquity, the 
juniors first : the six senior ones were thus placed : — 

Francis Lennard Lord Dacre. Thomas Parker Lord Morley. 

George Berkeley Lord Berkeley. Charles West Lord la Warr. 

James Tuchett Lord Audley. John Neville Lord Abergavenny." 

When the homage was performed by the peers. Lord Audley did homage on 
behalf of himself and the rest of the baronage, hence it would appear, that Lord 
Abergavenny was not present, as Sir Edward Walker gives a list of the names of 
those present at the performance of that part of the ceremony, and the order of the 
barons is thus : — James Lord Audley, Charles Lord la Warr, George Lard 
Berkeley^ Thomas Lord Morley, Francis Lord Dacre, Conyers Lord D'Art:y. 

' Lord Berkeley was not created Viscount Dursley until 1679, eighteen yeart 
after he presented his firtt, and six yean after the latest notice of any proceedings 
relative to his tecotid petition for precedence. He was raised to the earldom of 
Berkeley by the tame patent by which he was created a Viscount. 
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Descent of the Barony of Berkeley. 

Thomas de Berkeley, a Baron by Tenure of the Castle and Honour of Berkeley ; 
summoned to Parliament from 23rd £dw. I. to 14th £dw. II. ; sat in Par- 
liament 29th Edward I., ob. 1321. 



Maurice de Berkeley, s. and h. ; summoned to Parliament vitA patrit^ from 2nd 
Edvr. II. to 14th Edw. II. ob. 1326 ; but he is not recorded to have mt in Par- 
liament ; ob. 1326. 



Thomas de Betkelejr, s. and h. ; summoned to Parliament from 9th to 34th Edw. 
III. and mt in various Parliaments; ob. 1361. 

Maurice de Beikeley, s. and h. ; summoned to Parliament from the 36th to 42nd 
Edw. III. ; he is not recorded to have tat in Parliament ; ob. 1368. 

T 



Thomas de Berkeley, s. and h. ; summoned to Parlia- 
ment from 5th Rich. II. to 5th Hen. V. and tat in 
various Parliaments; ob. 1416, s. r. m. then seised 
of Berkeley Castle. ^ 

I ' 



James de Berkeley, 
2nd son ; ob. vii 
Jratrit. 



Elisabeth, dan. and sole heir, mar- 
ried Richard Beauchamp, Earl of 
Warwick. 



r 



T 



James de Berkeley, inherited the Castle 
of Berkeley as heir male, summoned 
to Parliament from 9th Hen. V. to 1st 
Edw. IV. and tat in Parliament ; ob. 
1463. 



I 

William de Berkeley, son and heir ; sum- 
moned to Parliament from 6th to 12th 
Edw. IV. ; created Viscount Berkeley, 
Earl of Nottingham, and Marquess of 
Berkeley ; settled Berkeley Castle on Hen. 
VII. in 1487, and his issue male ; ob. 
1492, 8. p. 



J 



Maurice de Berkeley, s. and h. wat twt 
pattetttd of BerkeUy CattU; sum- 
moned to Parliament 14th Henry 
VIII. and ranked as junior Baron ; 
ob. 1523, s. p. 



Maurice de Berkeley, brother and 
heir; he wot not pottated of 
BerkeUy Castle, and wat never 
summoned to parliament : ob. 
1506. 



-J 



Thomas de Berkeley, brother and heir ; 
was not pottetted of Berkeleif Castle ; 
summoned to Parliament 21st Hen. 
VIII., and appears to have sat in 
the precedency of the ancient barony ; 
ob. 1533. ^ 



I 

Thomas de Berkeley, s. and h. ; summoned to Parliament 25th Henry VHI. and tut 

on event occasion in the |Heoedency of the ancient barony, though he wat not pe§^ 

tested &f' BerkeUy CattU; ob. 1534. « 

Henry ae Berkeley, s. and h. not of ase until 1555 ; succeeded to the postettUn of 
Berkeley CatlU in 1553 : sat in Parfiament in 1557, but in the tame place as that 
in which his father sat. s— 

A fuo Augustus Frederick, 5th Earl of Berkeley, who devised Berkeley Castle te 
the claimant. 
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It is said in the Petitioner's Case, that 

*' The question upon the preceding state of facts, is not, whether a 
person, holding a portion (not heing the caput) of a harony, is intitled 
to a seat in the Lords* House of Parliament ; — nor is it, whether a 
person seised of an entire harony, or of the caput baroniae, in respect 
of which no individual ever has been summoned to parliament* 
could now maintain a claim to be so summoned ; — nor is it, whether 
a territorial dignity, which has long been discontinued, should now 
be revived : but the question is, whether the petitioner is not en- 
titled to the continuance of the privilege of being summoned to 
parliament, in respect of the barony of Berkeley, in like manner as 
the holders of that barony were summoned to parliament during 
the reigns of Kings Edward I. II. III., Richard II., Henry IV. V. 
VI., Edward IV. V., Richard III., and part of Henry VU^ PhUip 
and Mary, Elizabeth, James I., Charles I., and part of Charles II. ? 

" In so propounding the question, the objection supposed to arise 
from the divisibility of a barony is wholly excluded ; and the ob- 
jections, which are supposed to attach to the allowance, for the first 
time, of such a privilege to those entire baronies, or heads of 
baronies, that do not at any time appear to have enjoyed it, or to 
the revival of dignities, which have been long since abandoned, 
are at least materially weakened. 

** The petitioner's claim, so founded, is very much the same as 
that of John Fitz Alan to the title of Earl of Arundel, and that of 
Neville to the title of Lord Abergavenny. It proposes no change 
in the constitution of the Lords' House of Parliament, but merely the 
reinstatement of one of its most ancient members, the Baron de 
Berkeley, as a baron by tenure. 

*' In this view of the case, the usage of parliament constituting 
not only the law of parliament, but the best evidence of the right of 
individuals to be members of it ; it will not be necessary to inquire 
into the origin of the right of summons of the Barons de Berkeley, 
but merely to show, that they were summoned in respect of their 
baronial possessions. The documents referred to establish, as the 
petitioner submits, the fact, that the Barons de Berkeley were, 
during the reigns of Kings Edward I. II. and III., Richard II., 
Henry IV. V. and VI., Edward IV. and V., Richard III., and 
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part of Hear; VII., ■nramoned to parliament in leapeot of their 
baronial pQw««uQiu; and that from 4ih Philip and Mary to Slat 

Cluiles II. i^bc'tiij; Hoaumnioned) they had precedence in the Lord*' 
e of Parlianieat as barons, nith reference to the summona of 
e baron, who was summoned in the 23rd Edward I. The docu- 
refL'rred to alao show, as the petitioner submits, that no per- 
■iiiioned to parliament as Baron de Berkeley by tenure 
llatcer {art of the reign of Henry VII., or during the 
llenry VIII.', and Edward VI.', became, during that 
\ baronial possessions were vested in the Crown: and 
(nentij alio show, that the cesser of the writs of summotu 
I de Berkeley, after 31st Charles II., was not occa- 
Lny extinction or abandonment of that dignity, but from 
■stance of the persons seised of the baronial possessioas, 
Die Lord^' House of Parliament aa Earls of Berkeley. 
I may be observed, that the principles, upon which the de- 
es of the Earl of Arundel and of the Baron of 
^rKa<liiiiy uu: sdpposed to have proceeded, have been questioned 
by very high authority, and materially broken in upon by the sub- 
sequent decision in the case of Lord Fits Walter. 

" With respect to the allowance of the claim of the Earl of Arundel, 
the petitioner submits, that the distinct recognition by the act of 
3rd Charles I. c. 4., of the doctrine upon which that decision pro- 
ceeded, had given to it an authority, that nothing short of legisla- 
tive declaration can weaken. 

" As to the allowance of the claim of Sir Edward Neville to the 
barony of Abergavenny, though it has not the sanction of equal 
authority as that of the earldom of Arundel, yet, aa a dectBi<Ki in 
the reign of King James I., who was very adverse to such claims. 
it is, from that circumstance, intitled to more than ordinary weight. 
But it has been observed, that this decision was founded on a com- 
promise or amicable arrangement ; upon which the peiitioner begs 
to remark, that the barony wss claimed by Sir Edward Neville, as 
' It fau bMB pRiTed in pagei 336, 337, uite, tbsl two pertou w«ra nnnoaad 
to parliunent, uul ui in tb« piwwkncc of the 23(4 Edwaid L, in the niyn ef 
Hearj ibt Eigblh. 
■ During the reign of Edirird the Kith the Laid Borkclej wis s minor. 
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a barony by tenure, and as such, he must have obtained it, or he 
could not have been intitled to that precedence, which was allowed 
him by the House. For as a personal dignity, it was neither in 
him, nor in his competitor, Mary Fane ; but in the heir at law of 
John Earl of Pembroke, who appears to have been Reginald Grey, 
and who, however disposed he might have been, could not with 
legal effect release it, as a personal dignity, to any one ; so that, if 
it was a personal dignity, it is now in the heir of Reginald Grey. 
But from the period of the decision, no question has ever been 
raised in the House as to its propriety. 

" It has been also observed, that on the claim to the barony of 
Fitz Walter in 1669, the counsel of Robert Cheeke, who opposed 
the claim of Benjamin Mildmay (afterwards Lord Fitz Walter), 
affirmed, that the barony was a barony by tenure, and ought to go 
along with the land, which the petitioner, Benjamin Mildmay, 
denied, and offered to argue upon the same ; upon which both 
parties being ordered to withdraw, the nature of a barony by tenure 
being discoursed, it was found to have been discontinued for many 
ages, and not in being, and so not fit to be revived, or to admit any 
pretence of right and succession thereupon, and that the pretence 
of a barony by tenure being declared for weighty reasons not to be 
insisted on. In the previous proceedings, which took place before 
the House of Lords in relation to these claims, (Journals, vol. 12, 
p. 188. 227.), the barony of Fitz Walter is called a ' barony in 
fee,* and treated as an ancient personal dignity descendible to heirs 
general ; and all the arguments, respecting the merger of the dignity 
in the earldom, must have proceeded on the ground that it was a 
personal dignity ; nor did Mr. Cheeke show or allege that he held 
any lands that could constitute such a barony, or that ever formed 
a part of the territorial barony of Fitz Walter. The petitioner 
further submits, that the minute of council is evidently drawn up 
with much inaccuracy. In the deduction of the pedigree of Mild- 
may, tlie fact, that the Lady Frances Mildmay was the daughter of 
Anne, the second wife of Henry Earl of Sussex, is wholly omitted, 
though upon this fact depended one of the most material points in 
the case, viz. whether the half-blood was any impediment to the 
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descent of the dignity ' ; and from the general perplexity of the 
language employed throughout the document, there is great diffi- 
culty in ascertaining the construction which it ought to receiTe. 
But whatever respect may be due to this opinion of the privy 
council, the petitioner submits, that it is not intitled to prevail, if at 
variance with the sound construction of an act of parliament, then 
and sUl] in force ; and it appears from the act 12th Charles II. 
c. 24. $ 11, that nothing in that act was ' to infringe or hurt any 
title of honour, feudal or other, by which any person had or might 
have right to sit in the Lords' House of Parliament, as to his or 
their title of honour, or sitting in parliament, or the privilege be- 
longing to them as peers.' The only feudal right to a seat in the 
Lords* House of Parliament must necessarily be founded in tenure, 
and the lords spiritual were then sitting in the Lords' House of Par- 
liament in respect of their temporal baronies by tenure, as was the 
Baron of Abergavenny in respect of his land barony; and the 
Baron de Berkeley was sitting, above many other barons, in respect 
also of such tenure. To give somewhat of weight to the doctrine 
stated in Fitz Walter's case, it has been observed, that Sir Matthew 
Hale, a person deeply read in the records of parliament, was one 
of the judges who attended the privy council on that occasion ; 
but it by no means follows that he concurred in the doctrine stated 
(if intended to exclude all claims to a seat in the Lords' House of 
Parliament in respect of baronial tenure) ; and it is rather to be 
supposed that he did not, as in a MS. note of that eminent judge 
the following observation appears : — ' But if it were a feudal title 
of honour, as the earldom of Arundel or barony of Berkeley, there 
possessio fratris should hold well, because the title is annexed to 
the land.' 1 Inst. 15. Hargrave's note. The petitioner refers to 
this note, not merely to show, that in the opinion of that learned 
person a title might be annexed to land, but also to show, that the 



I ** The punge ttuuls thus, the words in Italkt, or others to the like efleet, 
Kaomg bmn left out : — ' Heniy htd two wivei ; by the fiist he had Thomae £arl 
of Sussex, who died without issue, and Henry Earl of Sussex, who was the fiither 
of Robert Earl of Sussex, who died also without issue, and {by thi tteond] the Lady 
Frances, wife of Sir Thomas Mildmay, Knight' Lords' Reports, Ap|>. III. p. 26, 
and Collins, p. 287." 
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barony of Berkeley was regarded by him as a title of that de- 
scription. 

*' It may be useful to consider, whether this saving clause in the 
Act does not allow of a more limited construction, and, if the peti- 
tioner might presume to hazard a conjecture as to the ' tide of 
honour, feudal or other,' by which any person had or might haTe 
right to sit in the Lords' House of Parliament, he would submit^ 
that it was such title of honour, in respect of which the holder of 
the barony had been at some time summoned to parUament, and 
that this saving was not intended to include claims, founded on the 
mere seisin of baronial lands, of which no holder of such lands had 
ever been, before the passing of the Act, summoned to parliament. 
For though the legislature, whilst abolishing the burthensome inci- 
dents of tenure, may have thought it an act of justice to preserve 
the privilege of a seat in parliament to individuals, who had per- 
formed the service of the tenure, yet they might not think that 
they were required to preserve the privilege to those, who had,. up 
to that period, never performed the service. 

** With reference, therefore, to the present claim, no cases can be 
more distinguishable, than the petitioner's and that of Mr. Cheeke* 
The one claims the privilege, as in continuance of ancient and 
almost invariably continued usage ; the other insisted on the privi- 
lege, without adducing, so far as the petitioner can trace, evidence 
of even the possession of any lands, that could constitute a barony 
by tenure." 

Upon this statement the following observations arise :— 

First, that the proceedings relative to the barony in the reigns of 
Henry the Fifth, Seventh, and the early part of that of Henry the 
Eighth, admit only of an inference in favour of the petitioner's view 
of the subject ; and that every fact connected with it in, and subse- 
quent to, the 14th Hen. VIII. justify the belief that the barony was 
not considered to be attached to the possession of Berkeley Castle ; 
excepting that the Barons Berkeley since the 9 th Hen. V. ought 
not to have enjoyed a higher precedence than was given by the writ 
of that year. However important the circumstance, that the Lords 
Berkeley have enjoyed the precedence of the 2Srd Edw. I. may 
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appear, it is a sufficient proof that they did not derive it from the 
tenure of the castle, that two barons as early as the reign of Henry 
the Eighth possessed the same precedence, who were not seised of 
that territory ; that for the reasons which have been adduced it 
seems that in the 14th Hen. VIII. neither the heir of the family, 
nor his legal advisers, entertained any such opinion ; and that when 
a claim to a higher precedence was made on that ground, in the 
years 1660 and 1670, though the point was frequently argued, and 
the then Lord Berkeley manifestly took every possible pains to 
establish it, he did not succeed. 

Secondly, that with respect to the claim to the earldom of Anmdd 
and to the barony of Bergavenny, it will aj^ar that they are not 
analogous to the petitioner's case, and that they by no means provt 
that dignities by tenure were considered to exist in this country at 
any period subsequent to the reign of Edward the First. 

Tkirdfy, the Act 3 Car. I. c. 4, by which the earldom of Arundd 
and other dignities were settled on the Earl of Arundel, related to 
these dignities only ; and it neither established any doctrine, nor recog- 
nised any principle, which can justify a claim in consequence of the 
tenure of other lauds. Of the other dignities mentioned in that Act» 
namely, the baronies of Maltravers, Clun, Fitz-Alan, and Oswal- 
destre, it is material to notice that Maltravers was never a bardny by 
tenure, but originated in a writ of summons to John Maltravers, ia 
the 4th Edw. III., of which person the Duke of Norfolk was sole heir. 
The castle of Oswaldestre and the territory of Clun were possessed 
by the family of Fitz-Alan, and by the tenure of one or both they 
were barons of the realm ; but no individual was ever summoned to 
parliament as a baron by the title of Fitz-Alan, Clun, or Oswal- 
destre, nor were there any barons by tenure of the names of Clun 
or Oswaldestre ; so that the statute in question must be deemed to 
have created two of those dignities, even if it be held that it revived, 
instead of created, that of Fitz-Alan ; and notwithstanding the re- 
cital in that Act there is cause to believe, that in the latter part of 
the reign of Henry the Third, and until the 2Srd Edward I., the 
tenure of Arundel Castle did not constitute its possessor Earl of 
Arundel. 
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The remarks whiefa are about to be submitted on BABOviKft m% 
Tevcee wOl contain the £mcu of the Arundel, Fitz-Waker, 
Abergavenny cases, with some observations fending to prove, 
subsequent to the 23rd Edw. I. the tenure of lands by baraoj did 
not give their ponetsors a right ex debiio Jmstitix to a writ of anB- 
mons to parliament as a peer of the realm ; and that there are tmo 
very important resolutions of the House of Lords, not nodoed m 
the Claimant's Case, which form an obstacle to ito success, and wbidi 
it is difficult to believe can be surmounted. 

It is scarcely necessary to observe that after the Cooqnett all dig- 
nities were attached to the possession of certain lands, which, agree- 
able to the feudal system introduced into this country by the Xor- 
mans, was held immediately of the King, upon condition of peHbrm- 
ing certain honorary services, and which was called a Fewdmm KohUe^ 
and conferred the rank of the peerage on the individual to whom it 
was granted. I1ie services by which these lands were hdd chiefly 
consisted of attending the sovereign in war with a certain number 
of knights, and likewise of attending his great councils or parlia- 
ments. The number of knights to be provided by each baroo 
depended on the conditions annexed to the grant, and according to 
that number be was said to be possessed of so many ^ knights* 
fees ;" that is, his lands were nominally divided into certain divi- 
sions, to the tenure of which was appended the duty of providing 
a knight completely armed for the field whenever the King com- 
manded his attendance. 

Selden considers that the lands which were conferred by Wil- 
liam the Conqueror on his followers descended to their posterity, 
and who consequently were deemed to form the baronial body of 
the kingdom ; but in the reign of John^ from many liaving alienated 
portions of their possessions, a great part of them became so re- 
duced, as to cause such of the barons as retained all the lands 
granted to their ancestors to obtain a law by which tkey onfy should 
in future be styled barons, and all the rest merely tenant* in chief, or 
knights ; but because the name of baron could not be wholly taken 
from them, the addition of majores was given to the most powerful 
barons, and that of minores to the others. From that period to the 
reign of Henry the Third, the right of sitting in the legislative as- 
semblies appears to have been confined to those persons who, from 
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possessing entire baronies, were styled barones majores ; but under 
that monarch it has been held that this practice ceased, and that no 
person was then considered to be entitled to sit in parliament, 
unless he was summoned thereto by the King's writ ; though Mr. 
Cruise contends, on the authority of a proceeding in the parliament 
which met in 1225, as given by Matthew Paris, that the Crown 
could not omit to summon the principal barons to every parlia- 
ment 

There is cause to believe that whatever may have been the privi- 
leges of persons who held lands per baroniam antecedent to the 23rd 
Edw. I. 1295, from which time writs of summons are regularly re- 
corded, at no subsequent period did such tenure constitute a right in 
the tenant to be summoned to parliament as a peer of the realm. 
The subject is very ably discussed by the Lords* Committees 
appointed to inquire into, and report on, the Dignity of a Peer of 
the Realm, in various parts of their Reports, and it is scarcely 
possible to rise from a perusal of them without adopting their 
Lordships' opinion on the question ; but the point admits of con- 
siderable illustration by inquiring, 

Firsif whether the individuals who were summoned to parliament 
in the 23rd and subsequent years of the reign of Edward 
the First, and in tlie early part of that of Edward the Se- 
cond, held lands of the Crown per baroniam. 
Secondly, whether the Rolls of Parliament afibrd information on 

the subject. 
Thirdly, whether any claims have been made to the dignity of a 
peer of the realm on the ground of being entitled to it by 
tenure ; and whether there have been any, and what decisions 
on such claims. 
There are three writs extant of tlie 23rd Edward the First*, 

I With respect to the writ of the 49th Hen. 111. the Lords' Committees have ob- 
served, that of the eighteen persons then summoned to parliament, " it seems highly 
probable that no great regard was paid to tenure in the selection of persons to whom 
writs of summons were then issued.''* Upon this writ much stress cannot be laid, 
for it is clear that it did not comprise one-third part of the baronial body ; and as it 
is equally certain that, though issued in the King's name, he was at that time a pri* 

* Third Report, p. 80. 
A A 
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bat as in the two htu, tbote only wbo were gnmmmifd in tihe fint 
writwereiDcliidedfitisDotDecesarjtonolioetheni. The cuiiest writ 
of that jear is tested 24th June, 1293, hj which dercn eark and 
liftj-three barons were stmunoncd. Of the kuter nnmbrr Ibrtj-two 
were ceitaailj barons by tenure ; one, Alan de Flngenet, was 
of the lands which had preTiofid j been held per banmiani' ; and 
ther, Thomas de FurniTal, is ranked by Dngdale among the barona 
by tenare, though he cites a record to prore that he did not hold 
his lands by barony ; hot the remaining nta^ are not any where 
stated to have been prerioosly barons of the realm. Thos, al- 
though the greater part of those sunmioned by that writ were 
tenants of lands by barony, yet from being en tensive landed pro- 
prietors, and consequently persons of considerable importance^ they 
would naturally have been selected by the King to attend his par- 
liaments. It may therefore be argued that writs were issued to them 
from the mere grace of the Crown, and not because the tenure of their 
lands entitled them to demand them, because we have positive proof 
that all the persons in the kingdom who held per baroniam were 
not summoned, each of whom would have had the same i%ht to 
demand a writ as those who received it, if being tenants of lands 
by barony constituted that right ; whQst, on the other hand, 
nearly a fifth of those who were then summoned did not hold 
lands by barony, and who consequently were never before con- 
sidered as barons of the realm. If every person seised of lands 
per baroniam was, as has been contended, entitled to demand a writ 
of summons to parliament, the partial number selected by the King 
on that occasion, and still more, the circumstance of nine or ten 

•oner, it may be inferred that the Eail of Leicester, the leader of the rebellious army, 
only summoned those barons who were opposed to the royai cause. The earliest 
^rrit which is selected for the purpose of investigating how many of those included 
in it were barons by tenure, and also whether all who were deemed by Dugdale to 
have been barons by tenure were then summoned, is, therefore, that of the 23rd 
Edw. I., the next on record to that of the 49th Hen. III. 

1 I'his case will be more fully noticed in a subsequent page, because it affords 
prima facie evidence that the tenure of his lands entitled him to a writ of summons 
to parliament. 

• Nicholas do Meynill, Walter de Fauconberg, Robert de Hilton, Walter de 
Huntercumbe, llobert Lascelles, Nicholas de Segrave, Hugh Pointz, Geoffirey de 
Camville, and Uogo de KnovUl. 
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individuals being so selected wbo did not hold lands by that tenure, 
cannot be reconciled with any principle of justice on the part of the 
Crown ; and allows a very strong inference, and which inference is 
supported by other facts, that no such privilege was at that time 
attached to the tenure of lands by barony ; or in other words, that 
in the 23rd Edward I. when the first regular writ of summons 
(with the exception of that of the 49th Hen. III.) was issued, 
barons by tenure were not deemed to be entitled de jure to a writ 
of summons to parliament. 

In the 24th Edward I. one writ of summons to parliament was 
issued, and in which only thirty-seven barons were included, nearly 
all, if not all, of whom were likewise summoned in the 23rd Ed- 
ward I. The writ of the 25th Edward I. cannot be deemed* a writ 
of summons to parliament ; and the next writ on record is that of 
the 6th February, 27th Edward I. 1299. This writ included ten 
earls and eighty barons ; the considerable difference between which 
number of barons and those summoned in the 23rd Edward I. is 
worthy of attention. Of the Jifty-three barons included in the writ 
of 23rd Edw. I. only thirty-Jive were summoned by that of the 27th 
£dw. I. ; hence forty-Jive persons were then summoned for the first 
time, and eighteen who were summoned in the 23rd Edward I. 
were omitted. If the forty-five persons in question had all been 
barons by tenure, it might be said that, though omitted in the 23rd 
Edward I., they had, between that year and the 27th Edward I., 
established their claim to attend the legislative assemblies, and 
that their pretensions to do so was recognized by this writ ; but 
on examination it appears that only txoenty-four* of that num* 
ber held lands per baroniam, whilst twenty-one^ were never before 

' Set page 282, note. 

' Zouche, Deiocourt, Montalt, (this baron is deemed a baron by tenure, as his 
brother, to whom he was heir, and to whose lands he succeeded, was a baron by 
tenure, and was summoned to parliament in the 23rd Edward I., but died two yean 
afterwards, s. p.,) Pinkney, Basset of Weldon, Plessetis, Tony, Scales, Engatne, 
Fitz-Payne, Moels, Hugh de Moitimer, Conrtenay, Mohun, Chaworth, Multon, 
Bardolf, Genevil, Clinton, Beauchamp, Stafford, Tregoz, L'Orti, and Percy. 

' Ferrers (his father was Earl of Derby, but his lands were forfeited,) Welles, 
Hacche, La Warr, Havering. Orandison, John Fitz-Roger, Peyrre, Tyes, St Phili- 
bert, Leybum, Vavasour, Ap Adam, Muncy, Pipvd, Dewwa, Latimer, Lant- 
ladron, Walter de Teyes, and Kipariis. 

A A 2 
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barons of the realm. The twenty-four persons who held by 
barony, added to the forty-two or forty-three who were sum- 
moned by the writs of the SSrd Edward I., would only make nr/y- 
six or seventy -six individuals who held by that tenure^ if every 
person who held per baroniam was included in some writ be-> 
tween the 23rd and :^7th £dw. I., a number certainly very much 
below not only the number of persons who held parts of a barony, 
even allowing each of those parts to include the caput baronias, but 
below the number of persons who were then seised of an entire 
barony. 

By the writ of the 27th Edw. I. twenty-one persons were added 
to the baronage of the kingdom, and with the ten added by the writ 
of the 23rd Edw. I. and one or two summoned by separate writs be- 
tween that year and the 27th Edward I., the peerage, independent of 
earls, consisted in the year last mentioned of about one hundred per- 
sons, sixty-six of whom had been barons by tenure, and thirty-three 
or thirty-Jtmr had become so only by virtue of writs of summons 
to parliament. The greatest number of barons ever summoned to 
parliament between the 23rd Edw. I. and the 5th Edw. II., both 
years inclusive, was on the 29th December, 28th Edw. [. 1299, 
when ninety-nine barons were summoned: this number, agreeable 
to the above calculation, was about what is considered to have been 
the extent of the baronage of the kingdom'. The next greatest num- 
ber ever sumnwned in the above period was in the 32nd Edward I., 
when ninety-four barons are named in the writ tested 12th November, 
1304; but they consisted of those only who had been previously 
summoned, with the exception of twoS neither of whom was a baron 
by tenure. 

It would be difficult to state exactly what families were barons 
by tenure in the 23rd Edward I. Dugdale's account is gene- 
rally deemed to be the most correct ; but he expresses much 
doubt on the subject; for in the introduction to his Baronage 
he observes, ** Perhaps it may be doubted by some, whether every 
family of whom I have discoursed in this first tome were strictly 

' On that occasion, however, one individual who was not a baron by tenure, 
Almaiic de St. Amand, was summoned for the first time. 
^ Robert de ]^urghersh and William Paynell. 
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. barons by tenure or not, because notliing doth appear by inquisi- 
tion of Some, that they held by barony, nor by any memorial of 
the ' Reliefs.' To satisfie, therefore, the curiosity of such, I say, 
that having found from the notes of some former judicious antiqua- 
ries they were so reputed, I deemed it a safer error to take notice 
of them in that qualification, than by their omission tacitly to con- 
clude them otherwise." It is certain that tlie number of barons 
by tenure in the reign of Edward the First greatly exceeded 
the number of persons summoned to parliament. Mr. Cruise re- 
marks, ** Matthew Paris or his continuator relates, that King Henry 
the Third being at St. Alban*s, and having occasion to speak of his 
brother Richard Earl of Cornwall, reckoned first the names of the 
Kings of England that were canonized for saints, and aflerwards 
the names of the barons of England that he could remember, which 
he found to be txco hundred and fifiy* Camden's copy has only one 
hundred andjifly ; and Selden observes, that this latter number was 
possibly the true reading, it appearing from the Close Rolls, 47th 
Hen. III. that the temporal barons by tenure, being about one hun^ 
dred and Jiftift were called in that year, by several writs, to be pre- 
sent, ' cum equis et armis ad habendum servitium.' This calcu- 
lation must, however, be understood to apply to the period when it 
was made, and to the barones majores only, for in the time of the 
Conqueror and that of his sons, when every tenant in capite who 
had a manor was a baron, the number must have been much 
greater'." 

Admitting that the number of persons who held lands per baro- 
niam in the 23rd and 27th Edward I. did not exceed the number 
stated to have done so in the 47th Henry III. namely, one hundred 
and^y, and deducting from that amoimt sixty-six, the number of 
persons who held by barony, and were summoned to parliament, it 
appears that eighty-four, considerably above half of the individuals 
who before the 23rd Edward I. were indisputably barons of the 
realm, were never included in any writ of summons to parhament ; 
a fact which most materially militates against the principle, tliat the 
tenure of lands per baroniam, at any time af^er the 23rd Edward I. 
constituted a legal right to a writ of summons to the legislative 

assemblies. 

' CrtuMQH Dignities, p. 37. 
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The result of the inquiry of who were included in the writ* of 
summons to parliament when writs of that nature first became 
genera], or, to speak more correctly, at the time from which they 
are regularly recorded, admits of the following deductions: — 

That all who were barons by tenure in the latter part of the 
reign of Edward the First, were not summoned ; and that manj^, 
who never held lands ** per haroniam," nor previously had the 
reputation of barons of the realm, were summoned to parliament ; 
facts which seem to prove that, in the issuing of such writs, the 
Crown not only exercised its discretion by summoning persons who 
never held " per baroniam," but that of those who were seised of 
lands by that tenure, a part only were summoned to parliament. 

With reference to the reigns of Edward the Second and Edward 
the Third, the Lords' Committee have observed in their First Report, 
"The Committee have endeavoured to discover whether during 
that time, or afterwards^ any such claim [to a writ of summons] had 
been made ; and if made, what was the result. They have found 
many instances of persons who appear to have holden lands * per 
baroniam,' and who have prohahly possessed the ' caput baronies/ 
and yet were never summoned by writ to parliament. They have 
found, in other cases, persons who were summoned to parliament 
having such * caput baroniae,' and whose descendants have con- 
tinued to be summoned to parliament afler alienation by themselves 
or their ancestors of that ' caput baroniae,' whilst the alienee has 
not founded any claim to such a writ on the possession which he 
had acquired' ;" and it appears, that until the claim to the Barony 
of Abergavenny in the Slst and 40th Eliz. and 2 Jac. I., there is no 
instance on record of an individual grounding a claim to the dignity 
of a peer of the realm on the tenure of lands, excepting the cases of 
Arundel, in the 11th Hen. VI., and the recital in the patent to 
John Talbot in the same year. 

Very few entries occur on the Rolls of Parliament illustrative of 
the question under consideration, and of those the most important 
are the following, some of which are cited in the Printed Case of 
Mr. Berkeley's claim. 

1 Pago 404. 
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In the 1 Sih Edw. III. in the parliament at Westminster, *< Les 
Countes et Barouns esteantz en clit Parlement granterent pur tux ei 
pur lour Piers de la terre q* tUgnent par Barame, la disme garbe, la 
disme tuzon^ le disme aignel de totes lour demeignes terres^" In the 
next year the prelates, earls, and barons, for tliemselves and their 
tenants, and the knights of the counties for themselves and the 
commons, granted the King the ninth fleece, garb and lamb* ; and in 
the parliament in the 15th Edw. III. that grant is thus alluded to 
in a petition from the Archbishop of Canterbury and the bishops 
of his province : — " Item come nadgairs p* Prelatz, Countes, Barons, 
et autres Grantz de la terre qi sont tenuz venir a Parlement, fust un 
Eide graunte," SfC, which grant was said to have been levied " des 
autres gentz de Seinte Eglise qi ne sont pas tenuz de venir au Par^ 
lenient ;" and the prelates and clergry petitioned the King for 
redress. In his reply his Majesty observed, that the ninth and 
tenth granted to him should be levied in the manner ordered, 
'' C'est assavoir, qe ceux qe tiegnent du Roi par Baronie et deyoent 
venir au Parlement par Somonse, paient la Neofisme. Et les gentz 
de Seinte Esgtise qe ne tiegnent rien par Baronie, ne ne sont pas 
acoustumes d' est re somons au Parlement, paient la Disme^" 

In the 28th Edw. III. \$b^, the Commons petitioned that '* Come 
les tenantz les Seignurs qi teignent par Baronie et sont Somons au 
Parlement" claim to be excused from paying the expenses of 
knights who come to parliament at the commandment of the King, 
that it would please his Majesty and his council to order them to be 
charged with others of the county accordingly. They were an- 
swered that the King desired the former practice should be ob- 
8erved\ 

A similar request was twice made in the 2nd Ric II. and eadi 
time in the following words : 

** Qe par la ou lour Despenses sont ordenez par Brief notre Seignur 
le Roi, assignez as Visconts des chescims Countees, a lever selonc 
le purport du dit Brief a eux direct, a Toeps des Chivalers du Par- 

> lioi. ParL vol. ii. p. 107 b. * Ibid, p. 112. 

' Ibid, pp. 129 b., 130. < Ibid, vol. ii. p. 258 b. 
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leroent notre Seignur le Roi iDoeqaes esteants, la soot lour dits 
Despenses assis sur chescune Ville des diu CouDtees aelooc Taf- 
fmnt, par la ou le uns VOles soot tenuz da Roi, et riens ne venl- 
lent paier coment qe lour tenure ne aoit ^ancien demesne notre 
Seignur le Roi ; et les unes Villes deina Franchise et des Pitret dm 
Roiabne qi teignent par Barome qi riaiz ne vtmUemt foier a emut qc 
lour Seignun sont au Parlement pur cux et lomrt kommeg en propre per- 
sone, et preignent si largeroent cest parol lour Homines q' coment 
q'il ne ad en une Ville q' quatre ou cynk boodes, et cent ou deux 
centz qi teignent francbement ou par roUe de Courte et sont frankes 
du corps, unqore ne veuUent riens paier as dites Despenses ; issint 
qe toute la somme par celle cause abregge et nient lere, si est re- 
coupe en paiement des Despenses des ditz Chivalers; a grant 
damage et coustages de eux, Dont ils prient remede'.* 

The King replied as before, " Soit use come eut ad este devant 
cest heures." 

With respect to the entry in the 15th Edw. III. it is evident 
from the context that the clergy only were alluded to*, all of 
whom, who held by barony, were liable to be summoned to parlia- 
ment'. 

The entries in die S8th Edw. III. and 2nd Ric. II. would admit 
of the inference, that all persons who held by barony sat in parlia- 
ment; and, also^ that all persons who were summoned to parliament 
as peers held by barony, if it could not be indisputably proved 
that numerous persons in those years, who held lands by barony, 
which lands had rendered their possessors parliamentary barons 

1 Rot, Pari. vol. iii. pp. 44 b. 63 b. 

* The reply in which the passage ocean was solely addressed to the dergy, and 
in the statement of the amount levied it is said to have been raised " de Civibos, Bor- 
gensibus, hominibus Dominicor* Regis, et Communitatibas Regni ; et de Archi- 
episcopis, Episcopis, Rcligumt par Baroniam tenentUms; Comitibos, et Baronibus." 
Roi, Pari, vol. ii. p. 131 b. On the explanation of this grant in the same parlia- 
ment, it is said, " Qe le Or la Roine ne courge en demand par reson de eel 
Graunt, et qe Citees et Burghs et taut la Religious qi tiegnent par Bitronit et mmt 
tetiuz de venhr au Parlement, et ceux qi ont chatelz sanz gaignerie, soient charges en 
ceste contribution od la Commune." — Ibid. p. 133 b. 

' See note, p. 66, ante. 
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before the ftSrd Edw. I., were never summoned to parliament; 
and that many individuals were then^ as well as before and subse- 
quently, summoned who did not hold lands by that tenure^ Under 
these circumstances the conclusion which may be drawn from these 
entries is, that all persons who held by barony at the period in 
question, were liable to be summoned in case the King thought pro- 
per to send them writs ; but that the Crown was neither obliged to 
summon them, nor to select from that body alone those individuals 
whom it might please to create barons, by commanding their ser- 
vices in parliament. The exemption claimed by those who held by 
barony, and by their tenants, was probably derived from an ancient 
privilege, which perhaps existed when tliere were no other peers 
than barons by tenure ; and as the greater part of the peerage in 
the reigns of Edward the Third and Richard the Second held their 
lands ** per baroniam,** it may not have been thought politic on the 
part of the Crown to put an end to the exemption either by its own 
authority or by statute, if indeed a statute, which would have im- 
posed an additional tax on them, would have received the consent 
of the peerage. 

The only claims which are recorded to have been made to the 
dignity of a peer of the realm^ on the ground of the dignity being 
attached to the tenure of certain lands, are, the Arundel and Flsle 
cases, temp. Hen. VI., the Abergavenny case, temp, Eliz. and Jac. I., 
the Fitz -Walter case, temp. Car. II., and that of the Barony of 
Roosin 161Gand 1804. 

Earldom OF The proceedings on the claim to the earldom of 
Arundel. Arundel are elaborately stated in the ** First Report of 
the Lords' Committees on the Dignity of a Peer of the Realm," 
from which most of the following particulars have been taken. 

* See p. 130, note, where it is shown that a person who claimed in the 2nd Edw. 
III. to he exempt from juries, because he held of the king in chief by barony, 
and to be one of the ** Grantz*' of the lands, was never summoned to parliament. 
See also the case of Eveidon, cited in the same note from the Year Books ; and 
more particularly the First Report of the Lords' Committees on the Dignity of 
a Peer of the Realm, pages 395 et seq., and the " Third Report," poium. 
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' At the time of the compilation of Doomsday book*, the Castle and 
Lordship of Arundel were possessed by " Rogerus Comes,** who 
was an extensive proprietor of lands in various parts of England, 
and is said to have been the son of Hugh de Montgomery, in Nor- 
mandy, and through his mother allied to the Conqueror. He 
assumed the name of Belesme, and has been called by antiquaries, 
" Earl of Shrewsbury," " Earl of Chichester," and " Earl of 
Arundel,*' but in the only record extant in which he is mentioned, 
excepting in Doomsdaybook, the Charter of the foundation of Battle 
Abbey, he is described as " Roger Com' de Muntgum'*,'* and 
which has been considered equivalent to '* Roger de Montgomery 
Comes.'* The earl was succeeded by his second son Hugh, on 
whose death, without issue, his eldest brother Robert inherited his 
territories, but he being outlawed in the reign of Henry I., they 
were seized by the Crown. 

The Castle of Arundel with other lands in Sussex, were bestowed 
by that monarch on Adeliza, his second queen, but apparently only 
for life, as her dowry ; she married to her second husband, William 
de Albini, who, according to Dugdale, on the authority of a record 
not now extant, styled himself ** Earl of Chichester," in the 15th 
Steph. 1150, and three years afterwards *' Earl of Arundel'." It 

• 

' Excepting where other authorities are cited, the facts io this statement, relative to 
the earldom of Arundel, are taken from the Fint Report nfthe Lords* Commktea on 
tht Dignity of a Peer iftkt Rmlm, p. 407 to 434. 

' Foedera, N. £. tome i. p. 4. 

' If the record in which William de Albini styles himself Earl of Arundel had 
been found, it would not, the Lords' Committee observe, " prove that he was Earl 
of Arundel, the Earls of Pembroke having been styled, in many instruments. Earls 
of Striguil, and the Earls of Derby Earls de Ferrariis, and the Warxens, Earls of 
Surrey, Earls Warren ; and still less would it prove that he was Earl of Arundel, 
by mere possession of the Castle and Honour of Arundel.*' Their Loidships then 
refer to a charter without date, printed in the new edition of the Foedera, tome i. 
p. 16, of the restoration of the temporalities of the bishoprick of Bath to Bishop 
Robert, " who was probably consecrated early in the reign of King Stephen," to 
which '' William de Albini, with the additional description only of ' Fincema,' was a 
witness." As only one person of the baptismal name of Robert was Bishop of Bath 
before 1274, and as William, Archbishop of Canterbury, who died 21st November, 
1136, was a witness to it, it appears that this charter was dated in, or soon after 
1135, when a Bishop Robert was, according to Le Neve*s Fasti Eccl. Anglieane, 
elected to that Sec ; hence it is probable that William de Albini was not then mar- 
ried to Queen Adeliza. 
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is said that the Empress Maud created him Earl of Arundel; and 
which creation King Stephen may have confirmed, but no record 
of such grant has been discovered. After the accession of Henry IL 
he granted to ** fVtllUlmo Comiti Arundell*, castellum de ArundeUi 
cum toto honore Arundelli, et cum omnibus pertin' suis, tenend' sibi 
et heredibus suis, de me et de heredibus meis, in feodo et hereditatc^ 
et tertium denarium de placitis de Suthsex, unde comes est. Quare 
volo, et firmiter precipio, quod ipse et heredes sui, hec predicta, 
habeant et teneant, bene et in pace, et honorifice, et libere, et quiete« 
et hereditarie, in dominiis, et in militibus, in feodis, et in forestis, &c« 
&c. cum omnibus libertatibus et liberis consuetudinibus predicto 
honori et castellarie pertinentibus, sicut Rex Avus roeus honorem 
ilium habuit, quando cum in suo dominio habuit.** 

*' From the words of tliis charter,'* their Lordships observe, '* it 
is rather to be inferred that the true title of honour of William de 
Albini was that of ' Earl of Sussex,' and in the judgment of Henry 
II., on the differences between the Kings of Castile and Navarre in 
1 1 77, referred to Henry, to which this William, or his son and sue* 
cessor, was a witness, he is described as ' Will* de Arundel comite 
Sussex. ' ' •• 

** The earl is said to have died in the 22d Hen. VI. 1175-6, 
and was succeeded by his son and heir, W^illiam de Albini ; but in 
the 26th and dlst Hen. II., the Honour of Arundel appears to have 
been in the King's hands, so that either the then earl was a minor, 
or for some cause the King had seized the Honour'," but in th^ 
1st Rich. I. he obtained a grant from the King of the castle and Ho- 
nour of Arundel, and of the third penny of the pleas of the county 
of Sussex, in the precise words of the grant to his father. He died 
in 1196, and in the next year, 9th Rich. I., 1197-8, his son and 
heir, William de Albini, by the title of " Will' Comes Arundell," was 
one of the persons who swore to observe the treaty then made be- 
tween Rich. 1. and the Count of Flanders'. Twice in the 1st JohD| 
1199, by the same designation, he was a witness to charters or con- 
ventions* ; and also in the 4th and 5th John* ; but in the contract 
between King John and the Count of Bologne^ on the 4th May, 14th 
John, to which he was a witness, he is described as ** W. de Arundell 

' Fint RtpeH, p. 409. * Ibid, p. 410. ^ > Fadir; vol. i. ^ 94. 

« i6td. pp. 112, 115. * IM. pp. 131, 134, 135. 
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Cotnite Sussexiae*.*' In a record of the same year, tested on the 20tk 
July, be is however mentioned as ^* Earl of Arundell*;" and again 
on the 29th March, 14th John'; in the 15th John^; and in the 1st 
and 8th Hen. Ill/ 

The earl died in the 18th Hen. III. 1233, without issue^ ; and was 
succeeded by his brother and heir, Hugh de Albini, who was then a 
minor. In records of the 23rd, 25 th, and 26th Hen. III. he is 
described as " Earl of Arundel" only^, and died without issue in 
the 27th Hen. III. 1243, leaving his four sisters, or their issue, his 
co-heirs ; namely, Robert de Tattershal, son of Mabel, by Robert 
deTattershal; John Fitz Alan, son of Isabel, by John Fitz Alan Lord 
of Clun ; Nichola, the wife of Roger de Somery, and Cecilia, who 
married Roger de Monthaut or Montalt. To these persons the 
imtnense possessions of the earl descended, and were seized by 
the Crown for the purpose of livery to, and division among, those 
co-heirs, John Fitz Alan being then a minor, and in ward to the 
King. In the 28th Hen. III. division was accordingly made, and 
the portion to be allotted to Fitz Alan was ordered to be taken into 
the King's hands. To Fitz Alan, the second co-heir, the castle and 
manor of Arundel were assigned, whilst the eldest, Robert de 
Tattershal, " uni et primogenito hered' '* of the earl, received the 
castle and manor of Bukenham in Norfolk, the ancient seat of the 
Albini family, which was held by the service of being butlers to the 
Kings of England, and from which they had usually the distinctive 
appellation of " Albini Pincerna^'* 

This division admits of a strong inference that the castle of Arundel 
was not then deemed to constitute its owner an earl, because if that 
important privilege was attached to it, it is not likely that it would 
have been assigned to the second instead of the eldest co-heir ; and 
this inference is supported by other circumstances. It b not ex- 
actly known when John Fitz Alan became of age, but it may be 
safely assigned to about the 30th Hen. III., and when, if the tenure 

' Faedera, N. £. vol. i. p. 105. * Fcedera, vol. i. p. 162. 

» Ibid. vol. i. p. 169. * Ibid, fol. i. pp. 173, 177, 187. 

* Ibid. vol. i. p. 221. 

' The Lords' Committees have enx)neously constdered that there were but three 
William de Albinis, Earl of Aruodel. 
» Fadtra, vol.i. pp. 388, 399, 405. • First Report, p. 411. 
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of Arundel castle rendered its possessor an earl» be became entitled 
to that dignity. He lived until the 51st Hen. HI. above twenty years 
af^er he obtained livery of the castle, but he is not described in any 
one instance in contemporary records as *' Earl of Arundel," but 
simply as '* John Fitz Alan," or *' John Fitz Alan de Arundell," or 
" Dominus Johannes filius Alani Domini Arundell," facts which are 
most satisfactorily established by the Lords* Committees' . He died 
in the 5 1st Hen. HI. 1 JS66-7, leaving John his son and heir twenty-two 
years of age, who died in the 56th Hen. HI., leaving Richard, his 
son, of the age of five years, his heir. Various documents are 
printed in the First Peerage Report which place it beyond contro- 
versy, that the title of " £arl of Arundel*' was never attributed to 
John Fitz Alan, one of the co-heirs of Hugh de Albini, the last earl, 
to John, his son, or to Richard, liis grandson, between the 28th 
Hen. III., and the 20th Edward I., a period o£ forty-eight years; 
nor was the title of Countess attributed to Maud, tlie widow of tbe 



* Fint Rtport, pp. 413, 414, 415, where sevenil records are priated. The Com- 
mittee remark, that ** Id the History ascribed to Matthew Paris, John Fitz Alan, Earl 
ofAnmdil, is mentioned as one of the persons taken at the battle of Lewes," but add, 
that *' this histofy may have been made by some transcriber, a practice said to be 
not uncommon," p. 415. It may be material to state, in corroboration of their 
Lordships* conjecture, that William de Valence is styled in every record of the reign 
of Henry 111., either without any addition, or as " Lord of Pembroke ;" and the 
date of the earliest instrument, in which the title of " Earl of Pembroke" is attri- 
buted to him, is in the 3rd Edw. I., but when speaking of the battle of Lewes, in 
1264, Matthew Paris, p. 995, alludes to him as ** Earl of Pembroke," a dignity of 
which it is unquestionable he was not then possessed. The Committees observe 
also: — 

" In a mandate, entered on the Patent Roll of the 35th of Edward the First, 
m. 14. directed to the Barons of the Exchequer, to ascertain what debts this 
Edmund Earl of Arundel stood charged with, either in his own name or in that 
of any of his ancestors, is this passage : ' Quod idem Edmundus tenetur ad scac- 
carium p'd'c'm in Ciij Ti. zvj s* ix d'. de dnobus debitis inveniuntor in rotulis scac- 
carii p'd'i sub nomine Johannis filii Alani, quondam comitis Arundell, antecessoiis 
pM'c'i Edmundi,' &c. 

** It does not appear whether these were debts of John the grandfather or John 
the great grandfather of Earl Edmund ; but this is the only record which the com- 
mittee have found, attributing the title of earl to either -, and perhaps it may be 
doubted whether the words ' quondam Comitis Arundell ' were in Rotulis Scac- 
carii, or were added by the clerk who had learched the Roll. The words on the 
Roll may have been ' Dom. Arundell,' " p. 422. 
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John Fitz Alan who died in the 51 8t Hen. III., or to Isabella, the 
widow of John Fitz Alan, his son, who died in the 56th Hen. III.* ; 
facts which fully justify the remark, that it is incredible the title 
should ever have been borne by either of those persons, as annexed 
to and united with the castle and honour of Arundel from time im- 
memorial, and that it should have been omitted in instruments 
finding that they were seised of the castle and honour*. 

Richard Fitz Alan became of age about the 16th £dw. I. 1288, 
but in various records up to that year he is styled ** Richard Fitz 
Alan*' only'. In the 20th Edw.I. he is however described as Richard 
Fitz Alan Earl of Arundel, and the Lords' Committees observe, " it 
«eems probable that he became Earl of Arundel between the 17th 
and 20th Edw. L; but in what manner the Committee have been 
unable to discover." '* In the Placita in Quo Warranto in Salop, 
20th Edw. I. ' Richard Fitz Alan, Earl of Arundel,' was summoned 
by two different writs ; and though in the Abb. Pla. 231 Pasch. 
21 Edw. III. rot. 88, Richard Fitz Alan is in two distinct entries 
styled only * Ricardus filius Alani,' yet in another proceeding in 
the same term he is styled Ricardus fil' Alani Com' Arundell^," 
He was summoned to parliament as Earl of Arundel in the 2drd 
Edw. I., and continued to be so summoned until his death in the 
80th Edw. I.^ ; when Edmund his son was found to be his heir, 
and of the age of sixteen and upward^ He was summoned to par- 
liament as Earl of Arundel in the 34th Edw. I.' ; and being irre- 
gularly adjudged guilty of high treason, was condemned and ex- 
ecuted in the 20th Edw. II., which proceeding was confirmed in 
parliament in the Ist Edw. III. ; and the Castle of Arundel was 
given to Edmund Earl of Kent, and who, if tenure constituted the 
earldom, became Earl of Arundel. The Earl of Kent died seised 
of the castle in the 4th Edw. III., leaving Edmund his son and 
heir, but it does not appear that either of those persons ever assumed 
that title. 

Richard Fitz Alan, the son and heir of Earl Edmund, petitioned 
the King in parliament in the 4th Edw. III. and obtained a grant 

' Fira Report, pages 416 to 420. * Jbid. p. 417. 

» Ibid. p. 420. * First Report, p, 420. • ParliammUary Writt. 

• Etchmt, 30th Edw. I. No. 30. 
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of the lands of which his father died seised ; but as the Earl of 
Kent had died possessed of the castle, and as the King had granted 
to the son of the said earl his inheritance, saving to himself the 
wardship and to the Countess of Kent her dower, the petitioner, on 
obtaining restitution of the castle, was obliged to render to the 
King and his heirs something certain, to be fixed on according to the 
King's pleasure, and part of his lands were assigned to the Countess 
in ]ieu of her claim of dower on the castle and lands belonging 
thereto, and to recompense the Earl of Kent for his loss of the 
castle. The King also granted, with the assent of parliament, to the 
said Richard Fitz Alan, that he should not lose the name of earl, 
honour, action, right, nor recovery, nor any other profit or advan- 
tage to demand through the said Earl of Arundel his father, and all 
others through him as of the blood of the said earl, but that he 
should be as able in all conditions as if no judgment had ever been 
made against his father, nor execution done thereon*. 
Upon this restoration the Lords* Committees remark — 
'* From this proceeding in parliament it may be inferred, that the 
grant to the Earl of Kent of the Castle of Arundel with the lands 
appurtenant, (including, it must be presumed, the honour of Arun- 
del) did not make the Earl of Kent Earl of Arundel ; and it is 
evident that the restoration of the castle and lands to Richard 
D*Arundel was not considered as making him Earl of Arundel. 
There was a special provision, by the authority of parliament, ap- 
plying to the title of Earl of Arundel as a name of dignity, and 
personal, which would otherwise have been lost by the judgment of 
attainder against Edmund Earl of Arundel ; and the restoration of 
the castle and honour of Arundel to Richard, was not considered 
as sufficient of itself to make him Earl of Arimdel, which must 
have been the consequence if the title of Earl of Arundel had 
been immemorially annexed to and united with the castle and 
honour of Arundel. It is observable also, that the castle and lands 
were not then intended to be restored to Richard de Arundel, to 
be holden by the ancient services, but by rendering something 
certain, as the king should ordain ; and until the patent of the 5th 
of Edward the Third, after mentioned, though Richard was re- 

> First Ueport, p. 422. Roi. Pari. vol. ii. p. 56. 
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stored to the name of Earl of Arundel, yet he held the castle and 
honour of Arundel under thi^ imperfect restoration in parliament, 
and the tenure remained to be ascertained by the king's patent of 
restitution\" The earl was first summoned to parliament in the 5th 
Edw. III. : in the proceedings which took place to confirm him in the 
possession of the castle, no notice occurs of the title of the earldom. 

The subsequent proceedings relative to the earldom of Arundel 
are ably detailed by the Lords* Committees as follow : — 

" By patent of the 19lh of Edward the Third, reciting, that 
Richard Earl of Arundel had given to, and rendered into the 
King's hands (inter alia), the castle, honour, and manor of Arundel, 
to hold to the king and his heirs for ever, the king gave and granted 
to the said earl and his heirs, for his life, the same castle, honour, 
and manor, to hold as freely and entirely as the said Earl gave the 
same to the king, of the king and his heirs, by the services thereto- 
fore due and accustomed ; with remainder to Eleanor, daughter of 
Henry Earl of Lancaster, for her life ; with remainder to WiUiam 
de Clynton, Earl of Huntyndon, and others, and their heirs for 
ever ; with licence to the said Earl of Huntingdon, and the other 
grantees in fee, to remise and quit claim to the aforesaid Earl of 
Arundel, and his heirs, all the right which they had or could claim 
by virtue of the said letters patent in the said castle, honour, and 
manor, to hold of the king, and his heirs, by the services thereof 
due and accustomed, for ever. In this instrument no mention is 
made of the third penny of the county of Sussex. 

" Probably, in consequence of the licence contained in these 
letters patent, the Earl of Huntingdon, and the other grantees in 
fee, released the property to Richard Earl of Arundel, and his 
heirs ; for it appears, from the proceedings in parliament, in the 
11th of Henry the Sixth, after noticed, that this Richard Earl of 
Arundel levied a fine in the 2Srd of Edward the Third, between 
the earl, plaintiff, and John Alresford and John Sprot Chaplain, 
deforceants, of the castle, town, and manor of Arundel, with the 
appurtenances, to Alresford and Sprot, and that they rendered the 
same to the earl, to hold to him for his life ; with remainder to 
Alianor his wife, for her life ; with remainder to the heirs male of 

« First Report, pp. 422, 423. 
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the body of the Earl by Eleanor ; with remainders over ; and the 
claim of John Fitzalan in the 1 1th of Henry the Sixth, was founded 
on the title thus created* 

'' This fine could not extend to the third penny of the county of 
Sussex; and it is a curious circumstance that the fine was of the 
castle, town, and manor of Arundel, the word honour, or the word 
barony, or earldom, not being in the fine. This might lead to 
curious questions of law, not unimportant to the subject of inquiry 
by the Committee; and particularly as to the various senses in 
which the words ' comitatus or earldom, honour, barony, and 
manor,' were anciently used, and the variations in the use of those 
terms at different times. The grant of Henry the Second and 
Richard the First, are of the honour of Arundel ; and some records, 
before cited, describe the possessions of the Fitzalan family in 
Arundel, as the fourth part of a barony, or the fourth part of an 
earldom, * comitatus.' The terms honour, barony, and manor, 
may be deemed synonimous, if the honour or barony consisted of 
only one manor ; but an honour or a barony of^n extended into 
various counties, and included many independent manors ; and the 
inquisitions before stated show that all the possessions of Hugh de 
Albini, Earl of Arundel, were considered either as one barony or 
one earldom ; but the full investigation of this subject would lead 
the Committee into an inquiry of vast extent. 

" The earl, having survived Eleanor, died, leaving Richard his 
eldest son, who then became Earl of Arundel, and lefl Thomas 
his son and heir, who became Earl of Arundel, but died without 
issue, in the 3rd of Henry the Fifth, leaving four sisters ; Elizabeth, 
Duchess of Norfolk, then wife of Sir Gerard Useflete ; Joan, Lady 
Bergavenny ; Margaret, wife of Sir Rowland Lenthall ; and Alice, 
wife of John Charleton, Lord Powys, his heirs. 

<' On the death of Earl Thomas, John Fitzalan succeeded to the 
castle and honour of Arundel by virtue of the entail so created, 
being son of John, son of John, younger son of Earl Richard (who 
created the entail) by Eleanor his wife ; and as such, if the fine was 
duly levied, he appears to have bad clear title to the estate ; and he 
accordingly obtained livery, in the 4th of Henry the Fiflh, of the 
castle, town, and manor of Arundel, with the town and manors of 
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Clun and Oswaldestre, and other large estates, included in the 
entail ; but he does not appear to have assumed the title of Earl of 
Arundel '. 

" In the 1st, 2nd, and Srd of Richard the Second, John de Arun- 
del was summoned to parliament, by writs directed, * Johanni de 
Arundell ' ; and Dugdale supposes that these writs were addressed 
to John, younger son of Earl Richard, who created the entail, and 
grandfather of John, who succeeded to the castle and honour of 
Arundel, on the death of Earl Thomas. He married Eleanor, 
daughter of John Lord Maltravcrs, and sister and heir of Henry 
Lord Maltravers, and perished by shipwreck in the 3rd of Richard 
the Second, leaving, by Eleanor, John his son* and heir, who waa 
never summoned to parliament. He died in the 9th of Henry the 
Fifth, leaving John his son and heir, a minor, who, attaining his 
age, was summoned to parliament in the 7 th of Henry the Sixth, 
by writ, directed * Jo. Arundell de Arundell, Chivaler.* If the 
dignity of Lord Fitzalan was annexed to the baronies of Clun and 
Oswaldestre, which were included in the entail made by Earl 
Richard, he had also a claim to that title. If not, it was in Abey- 
ance between the co-heirs of Earl Thomas ; and the title to the 
dignity of Lord Fitzalan, entailed by the act of parliament aft^r 
mentioned, if it belonged to the then Earl of Arundel, must have 
been in right of one of those co-heirs. 

" According to the entry in the parliament roll of the 11th of 
Henry the Sixth, upon reading the statement of the title of John 
Earl of Arundel, before mentioned, and considting the judges, and 
others learned in the law, and the rest of the king's council, 
' Auditis eciam hinc inde nonnuUis profundis et mater'iis rationi- 
bus allegationibus et motivis ; *' and considering that Richard 
Fitzalan, cousin, and one of the heirs of Hugh de Albini, formerly 
Earl of Arundel, was seised of the castle, honour, and lordship in 
fee, and by reason of his possession thereof, without any other 
reason or creation, was Earl of Arundel, and held the name, style, 
and honour of Earl of Arundel, and the place and seat of Earl of 

' The widow of this John FitzalaD, however, speaks in her will of her late 
husband John Earl of Arundel, and describes herself as " Alice Countess of 
Arundel/' 6cc. 

' Grandson, viz. son and heir of John Fitzalan, who died just before his father. 
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Arundel in parliament and councils of the King, as long as he lived, 
without any claim, reclamation, or impediment : the King, led hy 
these, and other considerations and motives, towards the person of 
the claimant (who was styled the said ' now Earl of Arundel,' 
thereby recognizing him as at the time and before the judgment 
Earl of Arundel), to whom the said castle, honour^ and lordship 
of Arundel, by special hereditary right, had descended, and who, 
according to his innate nobility, as well by his bravery in arms as 
his wisdom in council, had shown himself, and daily showed him- 
self, incessantly obsequious to the King in his kingdom of France, 
and weighing the distinguished merits of the Earl, for which the 
council of the King, in his kingdom of France and Duchy of Nor- 
mandy, by tlieir commendatory letters for exaltation of the title 
and honour of the said earl, and the expedition of the business then 
on foot, had again and often specially recommended him ; and 
willing therefore to make the said John (again styling him * now 
earl') in this respect, for his great merits, as far as without dero- 
gation from the rights of others could be, the completion of speedy 
justice to be done, by advice and assent of prelates, dukes, earls, 
and barons in the then parliament being, the said John, then Earl of 
Arundel, to the place and seat of Earl of Arundel, in tlie king's 
parliaments and councils anciently used and accustomed, in the 
same manner and form in which his ancestors. Earls of Arundel, 
the same seat and place best and most freely had, admitted him to 
have and possess, and decreed, appointed, and declared him to be 
admitted; not intending, however, that any prejudice should be 
produced in this respect to any title, right, or interest of the King, 
or of the said Duke of Norfolk, or of any other person, by occasion 
of the premises, in any manner ; but that the title, right, and in- 
terest, as well of the King, as of the said Duke of Norfolk, and 
every other person in the premises, should always remain safe and 
untouched, the present order, wiU, and decree in any thing not- 
withstanding. 

** The saving clause at the conclusion of this order, will, and 
decree, was that species of saving which in law is deemed illusory, 
operating nothing. For having determined the right, and in the 
judgment assumed that John Fitzalan was before the decision of 
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his claim Earl of Arundel, suting him throughout the proceeding 
Earl of Arundel, and granting to him the ajicient place and seat of 
Earl of Arundel in parliaments and councils, there was necessarily 
a judgment against the claim of the Duke of Norfolk, and of every 
other person, as to the ancient dignity of Earl of Arundel. 

" It is difficult to couceive what there was in the first petition of 
the Duke of Norfolk to require apology, except that it might be 
deemed to question the King's right to desigpiate John Fitzalan in 
his commission, or otherwise. Earl of Arundel ; and undoubtedly 
in many instances the predecessors of the King had exercised a 
right, when an earl or baron died without heirs male, of suffering 
the title wholly ito drop, or of calling to parliament, by the same 
name of dignity, some other person not the heir of the person who 
last had the dignity * ; so that by the king's commission to the earl, 
he might be deemed to have been truly earl ; and the claim of the 
Duke of Norfolk might be considered as questioning the extent of 
the King's prerogative, though he claimed the castle, honour, and 
lordship, as well as the name of Earl of Arundel. Henry the 
Sixth appears also to have claimed a right by his prerogative to 
give precedence as he thought fit, which he did in many instances. 

<< The concluding words of the decision are in themselves singular ; 
for the judgment is not that the earl, by reason of his seisin of the 
casde, honour, and lordship of Arundel, was of right Earl of 
Arundel^ but that the King, by advice of the lords, admitted the 
said John, then Earl of Arundel, to the place and seat of Earl of 
Arundel, in parhament, and in the king's councils, anciently used 
and accustomed, in the same manner and form in which his an- 
cestors Earls of Arundel had place and seat ; not intending how- 
ever to prejudice any title, right, or interest of the King, or of the 
Duke of Norfolk, or any other person, but that the tide, right, 
and interest, as weU of the King as of the Duke of Norfolk, and 
every other person, in the premises, should always remain saved 
and unhurt, the then ordinance and decree notwithstanding. 

** The judgment therefore was in effect, that the earl, being Earl 
of Arundel, his claim was weU founded upon the statement made ; 

' The few instances which have occurred of this nature, do not admit of so 
geinrtl a remark on the subject. 
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and that, being Earl of Arundel, he should have the place and seat 
which he claimed ; but that this judgment, which in effect fully 
decided his right to be earl, and to be earl with the precedence 
which the former Earls of Arundel had, should be no prejudice to 
the Duke of Norfolk, or any other person, to whose claim in future 
the judgment must have been a complete bar, even if the Duke of 
Norfolk alone, or together with the other co-heirs of Thomas Earl 
of Arundel, or any other person, had recovered by judgment of 
law the castle, honoiur, and lordship of Arundel. It may be 
doubted, therefore, whether this judgment itself did not operate 
as a severance of the dignity of earl from the castle, honour, and 
lordship, if ever they had been united. 

" It is also observable that no mention is made in the proceeding 
of any evidence produced by the earl to show the immemorial 
usage under which he claimed ; and it is clear, from the evidence 
which the Committee have discovered, that the castle, honour, and 
lordship of Arundel, at the time of the Domesday Survey, be- 
longed to another family, and became forfeited to the Crown, and 
were in the hands of the Crown for a considerable time ; that the 
grants of the land to William de Albini by Henry the Second, as 
they appear on the inspeximus obtained by Richard Earl of 
Arundel in the 5th of Edward the Third, so far from importing 
that the name and dignity of earl were annexed to the castle, 
honour, and lordship of Arundel, rather import (according to the 
effect of other similar charters) that the true title of the earls of 
the Albini family, to whom those lands were so granted, was that 
of Sussex ; and that accordingly, in solemn instruments, they were 
styled Earls of Sussex, and not Earls of Arundel ' ; and that under 
the charter of inspeximus, of the 5th of Edward the Third, 
Richard Earl of Arundel claimed the third penny of Sussex, as 
William de Albini had it under the two charters of Henry the 
Second and Richard the First, with the words ' unde est comes ; " 
and the charter of the 16th of October, in the 5th of Edward the 
Third, reciting the grants of the 1st of Henry the Second and the 
1st of Richard the First, confirmed those grants of the castle and 
honour of Arundel, with the third penny, to the same Richard 
Earl of Arundel. 

■ 5«r, however, pages 363, 364, ante. 
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" The Act of Restitution, of the 4tb of Edward the Third, 
restored only the tide of Earl of Arundel absolutely, and restored 
the casde and honour, with a qualification to be expressed in a 
future grant of the Crown. 

•' The Charter of Restitution, of the 5th of Edward the Third, 
was made to Richard Earl of Arundel as Earl ; was confined to 
the casde, honour, and lordship of Anmdel ; and made no mention 
of the third penny. 

«* The Letters patent, of the 1 1th of Edward the Third, confirm- 
ing the grant of the 5th of Edward the Third, and the letters 
patent of the 19th of Edward the Third, were also sQent on the 
subject of the third penny ; and the fine was not levied of the 
third penny of the county of Sussex, if it could be the subject of 
a fine ; and therefore any right which the Earl of Arundel, who 
levied that fine, had in the third penny of the county of Sussex, 
could not pass by the entail of the casde, honour, and lordship of 
Arundel. 

" It also appears that John Fitzalan, who was the cousin and 
one of the heirs of Hugh Earl of Arundel, never had, in contem- 
porary records, the tide of earl ; and that John his son never had, 
in such records, that tide, though both were seised of the casde 
and honour of Arundel ; and that their respective wives had never 
the tide of countess, though the widow of Earl Hugh had that 
dde. And this is tacidy admitted by the form of the judgment, 
stating Richard Fitzalan as the immediate heir of Earl Hugh, and 
avoiding to nodce the possession of John his father and John his 
grandfather, which would have been inconsistent with the asser- 
Uon that all his ancestors had had the dde of Earl of Arundel, by 
reason of the castle, honour, and lordship to which it was alleged 
the name of earl had been at all droes united and annexed. 

** But it is particularly observable, that the claim of the earl to 
the title of Earl of Arundel, as annexed to the casde, manor, and 
lordship of Arundel from time immemorial, is not founded on the 
general law of the land, but on a special prescripdon, alleged in 
respect of the particular property and particular dignity. The 
Lordship of Clun, the ancient possession of the Fitzalan family, 
and which by a return inserted in Tcsu de Nevill (Salop and 
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Stafford, 272) < Quod dominus Joh*es fil' Alani tenet Baron' de Clun 
de d^omino Rege in Capite/ appears to have been a barony, was 
included in the same entail ; but the earl did not in the proceeding 
claim the title of Baron of Clun, as annexed to the lordship of 
Clun ; and it does not appear that he ever assumed any title but 
those of Earl of Arundel and Lord Maltravers, except as he was 
summoned to parliament as John Arundel Chevalier ; and in the 
22nd of Edward the Fourth, and 2nd of Henry the Seventh, 
Thomas, son of William then Earl of Arundel, was summoned to 
parliament in the lifetime of his father as Lord Maltravers. 

'* Upon the fine which created the entail, and the patent of the 
19th of Edward the Third, it may be observed, that if the Countess 
of Arundel had survived her husband, she would have been the 
tenant for life of the castle, town, and manor of Arundel, both 
under the fine and under the letters patent of the 19th of Edward 
the Third, paramount the fine ; and that consequently the dignity 
of Earl of Arundel would not have descended to her son till her 
death. And if the Earl of Huntingdon, and the other grantees of 
the fee, had not conveyed (as it may be presumed they did) the 
remainder in fee limited to them by the patent of the 19th of Ed- 
ward the Third, to the Earl of Arundel and his heirs, the right to 
the seisin of the castle, town, and manor of Arundel would, on the 
death of the earl and his countess, have been in them ; and the 
title of Earl of Arundel must have been in abeyance, until they 
had conveyed the land according to the license. For all these 
grantees in fee could not have been earls by reason of their seidin 
of the property whilst it remained in them ; and it seems extraor- 
dinary that those who advised the Crown should have approved 
of such a limitation of the property, if aware of this consequence 
of the limitations ; or that the earl himself should have settled the 
whole on his wife, to exclude his son from the dignity of earl 
during her life, if she had survived her husband. It must seem 
extraordinary also that the judges of the land should have advised 
(if they did advise) the saving clause in the judgment, which they 
must have known was in law wholly illusory : and accordingly, in 
a subsequent parliament, the judges appear to have deemed it 
illusory. 
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" John Earl of Arundel died in the ISth of Henry the Sixth, 
leaving an infant son, who dying soon afler, William, brother of 
John, became Earl of Arundel ; and in the 24th of Henry the 
Sixth claimed precedence of the Earl of Devonshire, which was 
referred to certain lords, who did not decide upon the claim ; and 
therefore in the 27th of the same king it was referred to the judges. 
The judges considered the proceedings in the 11th of Henry the 
Sixth as an act done in parliament, and therefore declared that tlie 
subject of dispute was matter of parliament, belon£^g to the king 
and lords in parliament, to be by them decided and determined. 
The king and lords then decided in favour of the Earl of Arundel, 
against the Earl of Devonshire, with a saving as illusory as the 
saving in the former decision. 

" WiUiam Earl of Arundel was succeeded by his son Thomas, who, 
in the lifetime of his father, was summoned to parliament in the 
22nd of Edward the Fourth and 2nd of Henry the Seventh, by 
writs directed to Thomas Arundel de Mai tr avers. He was suc- 
ceeded by his son William, who was succeeded by his son Henry, 
whose second daughter, Mary, married Thomas Howard Duke of 
Norfolk, descended from Robert Howard, who married Margaret 
daughter and at length co-heir of Thomas Moubray Duke of Nor« 
folk, by Elizabeth daughter of Richard Fitzalan Earl of Arunde), 
and sister and co-heir of Thomas Earl of Arundel, and by her bad 
issue John Howard, created Duke of Norfolk by Richard the 
Third. This Duke and Thomas Earl of Surrey his son were at- 
tainted by Act of Parliament in the 1st of Henry the Seventh. 
The son was restored partially by Act of the 4th of Henry the 
Seventh. The Act of Restoration is in the form of a petition, by 
Thomas Earl of Surrey ; and the effect seems to be to render the 
Acts of Attainder of his father and himself, against his father and 
the petitioner, their heirs and assigns, and every of them, void and 
of no effect, and to restore the petitioner to all rights, &c. and 
hereditaments which late were of his father or himself, and forfeited 
by the attainder, with the exception of certain lands and heredita- 
ments. But it was provided that the Act should not restore the 
petitioner to any thing granted to the petitioner or his father by 
Richard the Third, but only to the creation of the petitioner into 
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Earl of Surrey, and his name of earl by reason of that creatioHi 
and the annuity granted to him and the heirs male of his body for 
sustentation thereof. This Act, therefore, seems to have enabled 
the earl to take, by descent from his father, all the dignities vested 
in his father by descent, and consequently the dignities <of 'Lord 
Fitzalan, if vested in his father, with Clun and Oswaldestre, if 
those were distinct titles. His great grandson, Thomas Duke of 
Norfolk, was attainted ; but Philip, the eldest son of this Duke 
succeeded to the title of Earl of Arundel, on the death of the Earl 
of Arundel his grandfather by his mother ; and being aAerwards 
attainted, his son and heir Thomas was by Act of Parliament re- 
stored to all such titles of honour as his father Philip Earl of 
Arundel had lost by his attainder, and to such dignity of baronies 
as his grandfather Thomas Duke of Norfolk had lost by his at- 
tainder. The lands which formed the baronies of Clun and Oswal- 
destre had, however, been granted to the Earl of Northampton, 
and passed from him to the Earl of Suffolk, and therefore were 
lost to the family of the Earl of Arundel. 

" This Thomas Earl of Arundel, in the 3rd of Charles the First, 
obtained an Act of Parliament, intituled * An Act concerning the 
title, name, and dignity of Earl of Arundel, and for the annexing 
of the castle, honour, manor, and lordship of Arundel in the county 
of Sussex, with the titles and dignities of the baronies of Fitzalan, 
Clun and Oswaldestre, and Maltravers, and with divers other lands, 
tenements, and hereditaments in the Act mentioned, being then 
parcel of the possessions of Thomas Earl of Arundel and Surrey, 
. Earl Marshal of England, to the same title, name and dignity of 
Earl of Arundel.* 

" The Act is in the form of a petition of the earl to the king, 
stating that the title, name, and dignity of Earl of Arundel was, 
and from the time whereof the memory of man was not to the con- 
trary had been, real and local ; and had from the time aforesaid 
belonged unto and been used and enjoyed by himself and such of 
his ancestors as had had in them and enjoyed the inheritance of the 
castle, honour, and lordship of Arundel : and by reason of the in- 
heritance and service of the said castle, honour, and lordship, the 
earl and his ancestors, for time whereof the memory of man was 
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not to the contrary, had been Earls of Arundel, and had thereby 
had, used, borne, and enjoyed the title, name, and dignity of Earl 
of Arundel, and thereby also had, from the time aforesaid, had and 
enjoyed their places in parliament, council, and elsewhere, as Earls 
of Arundel ; and the earl prayed that it might be enacted, that the 
said title, name, and dignity of Earl of Arundel, and castle, honour, 
and lordship of Arundel, and the titles, names, and dignities of 
Lord Fitzalan, Lords of Clun and of Oswaldestre, and Mai tra vers, 
and all places, pre-eminences, arms, ensigns, and dignities to the 
said earldom, castle, honour, and baronies belonging, and the bo- 
rough and manor of Arundel, and divers other lands and heredita- 
ments specified in the Act, might and should for ever, by virtue of 
the said Act, stand and be, and remain conveyed, assured, limited, 
and settled to him the said Thomas Earl of Arundel and Surrey, 
and the heirs male of his body ; and for default of such issue, to 
the heirs of his body : and for default of such issue, to his uncle 
Lord William Howard, and the heirs male of his body ; and for 
default of such issue, to the heirs of the body of Lord William 
Howard ; and for default of such issue, to the said Thomas Earl 
of Arundel and Surrey, and his heirs for ever ; with provisions 
avoiding dowers and alienation by any of the persons to whom the 
premises should come by virtue of the Act. 

" This legislative provision has put an end to all question as to the 
title of Earl of Arundel, so long as there remain issue male of 
Thomas Earl of Arundel. Upon what ground the legislature pro- 
ceeded in so limiting the title of Lord Fitzalan, the Committee have 
not discovered, inasmuch as that title, if derived from possession 
of the baronies of Clun and Oswaldestre, must have followed the 
possession of those baronies which were not in the possession of 
Thomas Earl of Arundel, having passed to another branch of the 
&mily, and therefore were not entailed by the Act ; and if the title 
of Lord Fitzalan was a personal dignity, the title could not have 
belonged to John Earl of Arundel, who claimed the earldom under 
the entail made by Earl Richard in the reign of Edward the Third, 
as he was not heir-general of the family ; and Thomas Howard 
Earl of Arundel, who obtained the Act, if one of the co-heirs of 
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Thomas Earl of Arundel and Lord Fitzalan who died in the drd 
of Henry the Fifth, by descent from one of his sisters, yet could 
have no right to the title of Lord Fitzalan as a personal dignity, 
except by the king's favour, the title being in abeyance. The Act 
indeed may be considered as a grant of the Crown, determining the 
abeyance ; but the petition of the Earl of Arundel assumed that 
he had the title of Fitzalan. 

<* The Act indeed states no right to the title of Fitzalan. If by 
the additional words of lords of Clun and Oswaldestre, it was in- 
tended to assert that Clun and Oswaldestre were baronies, and that 
the possessors of those baronies were lords of parliament by tenure, 
Thomas Earl of Arundel was not possessor of those baronies ; and 
if he had been, the name of dignity could not be Fitzalan, being 
only the name of a family who were at one time the possessors of 
Clun and Oswaldestre. The dignity of Lord Fitzalan could only 
have originated with a writ of summons to parliament, like the 
title of Le Despenser ; and if the cause of the dignity had been 
the possession of Clun and Oswaldestre, the writ would have varied 
with the varying name of the possessor. There appears no writ 
on record summoning any of the ancestors of Richard Fitzalan, 
first Earl of Arundel of that name, to parliament by the name of 
Fitzalan, though they may have probably had such summons be- 
fore tlie reign of Edward the First : and the territorial baronies of 
Clun and Oswaldestre not belonging to Thomas Earl of Arundel, 
and not being included in the entail created by the Act, the title of 
Fitzalan was in fact disjoined from those baronies, if it ever had 
had any connection with them. The entail of the dignity of Lord 
Maltravers is also extraordinary. It was probably a mere personal 
dignity, derived from John Maltravers, summoned to parliament in 
the reign of Edward the Third, and had come to the family of 
Fitzalan by marriage of an heiress with John, younger son of 
Richard Earl of Arundel, who made the entail of the Arundel 
estate before mentioned ; and John, who claimed the title of Earl 
of Arundel in the reign of Henry the Sixth, was probably entitled 
to be Lord Maltravers in the right of his grandmother. The right 
of the Howard family to this title was derived from the marriage 
of Thomas Duke of Norfolk with Mary, one of the co-heirs, and 
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at length sole heir, of Henry Fitzalan Earl of Arundel : but as a 
personal dignity. 

*' It is also a singular circumstance that it does not appear that 
the framers of this Act adverted to the consequence of failure of 
heirs male o£ the body of Earl Thomas, when under the entail 
created by the Act the landed property should become a partible 
inheritance amongst the heirs of his body, who, in process of time, 
might become many in number, amongst whom the castle, honour, 
and lordship of Arundel might be divided, and who were all to 
take before the Lord William Howard, and the heirs male of his 
body ; and the same difficulty would occur on failure of heirs male 
of Lord William, when the limitation to the heirs of his body would 
take place ; and again, if the heirs of the body of both should fail, 
and the limitation to Thomas Earl of Arundel and Surrey and his 
heirs for ever should take place, in which case the landed property 
might become divisible into many portions. 

" What might be the effect of an attainder of one of the heirs 
male of Thomas Earl of Arundel and Surrey, may also be a 
question. The present possessor of the titles is not heir of the 
body of Earl Thomas, though heir male of his body ; nor is he 
right heir of Earl Thomas. 

*^ On the whole, therefore, the legislature, in passing this Act, 
cannot have examined the subject with much attention, or adverted 
to its probable consequences. The Act, at the same time, if it has 
any authority as a declaration of law, is a declaration that the 
alienation of the territorial baronies of Clun and Oswaldestre did 
not carry with it the personal dignity of Lord Fitzalan ; but that 
that dignity remained a dignity in gross, notwithstanding the aliena- 
tion. It is also so far a declaration that the dignity of Lord Mal- 
travers, originating in the reign of Edward the Third, was a per- 
sonal dignity, having no relation to land. It may indeed be con- 
tended that in fact the Act has made the earldom of Arundel a 
personal dignity, whatever it may have been before. The title of 
the Act is * Concerning the title, name, and dignity of Earl of 
Arundel, and for the annexing of the castle, honour, manor, and 
lordship of Arundel, &c. to the title, name and dignity of Earl of 
Arundell ; ' and though the enacting clauses are not in the same 
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words, they are not inconsistent with the title, and this might be 
deemed the true construction of the Act. Perhaps the Crown 
might be deemed entitled by its prerogative, as the dignity of earl 
is not partible, to select one amongst many corheirs to whom a writ 
of summons to parliament, as Earl of Anmdel, might be directed ; 
but whether the title to the landed property might be affected by 
such a selection, is a question, to answer which authority seems to 
be wanting. 

''The Act, however, has obviated all difficulty during the con- 
tinuance of heirs male of Thomas Earl of Arundel and Surrey, and 
so long has prevented what the decision in the 11th of Henry the 
Sixth had established — that the alienation of the castle, manor, and 
lordship of Arundel, by sale, or by any other means, according to 
the caprice of the person seised in fee of the castle, manor, and 
lordship of Arundel, would transfer the title of Earl of Arundel ; 
so that one person might have been a peer of the realm by that 
title on one day, and another person entitled to demand a writ by 
the same title the succeeding day, whilst the elect of the writ by 
which the first person was summoned would remain to be decided 
on principles which would militate, perhaps, with resolutions and 
decisions of the House in subsequent cases." 

That this case does not establish the principle contended for by 
the present claimant of the barony of Berkeley, is manifest from 
the fact, that the possessor of the castle of Arundel did not, during 
the long period of forty-eight years, and at a time when the whole 
baronage enjoyed their dignities by virtue of tenure, once assume 
the title, which has been supposed to be attached to the lands of 
which they were sejsed. However strong the admission of the 
King and Parliament in the 11th Hen. VI. may appear, that 
the possessors of Arundel Castle were, by reason of that tenure, 
Earls of Anmdel from time immemorial, it is unquestionable 
that such was not the case ; and that the Crown could then be 
imposed upon by the allegations of petitioners for honours, is 
fully proved by the creation of John Talbot as Baron de Tlsle, 
in the 22nd year of the same reign, who claimed that barony 
upon precisely the same grounds as John Fitz Alan claimed the 
earldom, and with the same success, though his assertion was 
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equallj untrue. Admitdiig however, for a moment, that the te- 
nure of the Castle of Arundel had always constituted its posses- 
sor an earl, there is not a word in the whole proceedings on 
the subject in the reigns of Henry the Sixth or Charles the First, 
which justifies the opinion that the Castle of Berkeley rendered 
the owner a peer, or that the tenure of any other lands in England 
constituted their possessor a baron of the realm. That case is 
consequently of a singular and insulated description, depending on 
no general principle, and admitting of no general inference ; and 
what is more important with reference to the claim to the barony, 
of Berkeley, it does not rest on mere inferences from circumstances 
not uniform in themselves, and which have occurred in other 
instances where the question of tenure did not arise ; but from 
a solemn recognition by the King in parliament on the first, and an 
express statute on the second, occasion* If, therefore, the earldom 
of Arundel is a territorial dignity, it is so by legislative enact- 
ment ; and though the cause of the first decision may have arisen 
from a belief in the prescriptive right which Fitz Alan ascribed to 
the possession of the castle, that fact does not in any degree prove 
that the rank of the peerage was also attached to the tenure of 
another castle, which was never once mentioned in the pro- 
ceedings. 

Barony of In the 22nd Hen. VI. Sir John Talbot preferred a 
L'IsLE. claim to the barony of Flsle, stating, that all the tenants 
of the manor of Kingston Tlsle in Berkshire, had been barons of 
the realm from time beyond legal memory, in consequence of being 
lords thereof, and that he, as tenant of it, was entitled to the dignity 
of a baron with seat in parliament and councils. As this case has 
been fully discussed in the preceding pages, it is only necessary to 
observe, tliat no person ever did enjoy the dignity of a peer of the 
realm by the tenure of that manor; that the said John Talbot never 
was seised of it; and consequently that every word of the pream- 
ble of the patent of the 22nd Hen. VI. was false. If a grant, 
made in consequence of false averments, can justify any inference 

Pages 405—434. 



i 



( 383 ; 

illustrative of the question, whether the tenure of lands in the 
fifleenth century rendered the possessor barons with places in 
parliament, the only deduction to be made from the patent of the 
22nd Hen. VI. is, that the Crown recognised the possibility of dig- 
nities being attached to territorial possessions ; but it may be argued 
that that recognition referred to a period when it is notorious that 
tenants in capite formed the baronage of the realm ; and that if it 
were true that the dignity of Baron llsle^ with a seat in parliament 
and councils, was by law attached to the manor of Kingston Tlsle, 
and that John Talbot was then tenant of that manor, it was not 
necessary for the Crown to create him to that dignity by an express 
patent. His claim, if well founded, required no other recognition 
than that which former possessors of that manor, according to the 
statement in his petition, obtained, namely, writs of summons; 
hence, a formal creation by patent to a dignity which, if his aver- 
ments were true, the Crown could neither create nor destroy, raises 
a strong presumption that the right to a dignity by tenure no longer 
existed ; and that whether, as he asserted, the former possessors of 
Kingston I'lsle were barons of the realm or not, he had no other 
pretensions to the barony than such as he received by that patent. 
Under these circumstances the Tlsle case does not afibrd any support 
to the opinion, that dignities were attached to the tenure of lands in 
the reign of Henry the Sixth, even if it does not rather tend to show 
that nothing but a charter could then continue such a privilege, 
where it was acknowledged by the Crown to have been possessed 
for ages by persons under the same right as was said to be vested 
in the grantee. 

From that period there is no instance of a similar claim until tlie 
Abergavenny case * in the 41st Eliz. and 2nd Jaq. I., unless it be said 
that the facts which have been stated relative to the alienation of 
Berkeley Castle are in point; and if so, the inference is, that in the 

> In the Tkird Bqxni (flht Lards* Committea on the Dignity of a Peer cf the Realm, 
it ii «aid, ** A right to be fummoned to parliament by reason of tenure of any land 
denominated at any time a barony, does not appear, by any document which the 
Committee have discovered, to have been asserted in the reign of Edward the First, 
or in the reign of any of his successors, till the claim made by Edward Neville to be 
summoned to parliament by writ in respect of his possession of the barony of Beiga- 
venny, in the reign of James the First«" — p. 92. 
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riegn of Henry the Eighth the principle had ceased to be acted 
upon, even allowing that it prevailed from the 7th Hen. VII. to the 
14th Hen« VIII., of which there is no proof. 

Barokt of Although until the 23rd of Edw. I. the castle of 
Abergavknnt. Abergavenny constituted its possessor a Peer of the 
Realm, it is extremely doubtful if the title of Abergavenny, as a 
title of peerage, existed until the reign of Richard the Second, or 
more probably until that of Henry the Sixth. The castle was 
acquired by the family of Cantilupe by marriage with the daughter 
and heiress of Lord Braose in the reign of Henry the Third, and in 
1272 it devolved on John de Hastings, as nephew and heir of John 
de Cantilupe, who died seised of it in that year. Henry de Hast- 
ings, the father of the said John de Hastings^ was a baron by 
tenure, and had been summoned to parliament in the 49th Hen. 
III., and dying in 12G8, was succeeded by his said son, who was 
summoned to parliament as '* John de Hastings" from the 2drd 
Edw. I. to the 6th Edw. II., when he died. His son, 4>f the same 
name, was summoned as '**John de Hastings," from the 7th to the 
18th Edw. II., in which year he died. Laurence Hastings, his son 
and heir, was then only six years old, and was created Earl of 
Pembroke in 1339. His son and grandson were Earls of Pem- 
broke and *' Lords of Abergavenny," and the latter died without 
issue in 1389. 

It is material to observe that John de Hastings who was seised of 
the castle of Abergavenny in the 23rd Edw. I. was not only a 
baron by tenure, by the possession of that castle, but also by tenure 
of the lands which he inherited from his &ther; and if the posses- 
sion of lands which were held by barony gave a right to the posses- 
sor to a writ of summons to parliament, he was as much entitled to 
demand it by the tenure of the lands which rendered his father a 
Baron of the Realm, as by the tenure of Bergavenny Castle, which 
he inherited from his mother. That castle continued in the family 
of Hastings for five generations ; and as the three last possessors 
of it were Earls of Pembroke, it is only from the writs addressed 
to the first two John de Hastings, who were summoned to parlia- 
ment as barons, that any inference from the manner in which they 
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were designated in those writs can be drawn. That inference 
would tend to establish that the barony of which they were pos- 
sessed was that of Hastings, for although above thirty writs were 
directed to them, no mention is made in either of the title of 
'* Bergavenny ;" and in the ddrd Edw. I. when Lord Hastings is 
noticed on the Rolls of Parliament, he is described as '* Monsr. 
Johan de Hastinggs',*' by which appellation he and his son wera 
always alluded to in contemporary records. 

On the death of the last Earl of Pembroke in 1389, the castle of 
Bergavenny devolved on William Beauchamp, fourth son of Thomas 
Earl of Warwick, but in what manner he succeeded to it is not 
certain, some writers affirming that it was by rji/ai/, and others 
by purchase : as Dugdale cites three records in proof that John da 
Hastings, Earl of Pembroke, in the 4drd Edw. HI. settled, in case 
he died without issue of his body, the castle and lordship of Berga- 
venny, and other lands, on his cousin William de Beauchamp (vis* 
his mother's sister's son), in fee, provided he bore his arms, and 
endeavoured to obtain the title of Earl of Pembroke, and in case 
he should decline to do so, then, that his kinsman William de 
Clinton was to have them on the same conditions, it is most pro« 
bable tliat William de Beauchamp obtained the castle in conse- 
quence of an entail. On the failure of issue of the Earl of Pem- 
broke in 1389, the castle of Bergavenny must, if Dugdale's state- 
ment be correct, have devolved on William de Beauchamp, and 
when, if the tenure thereof gave a right to its possessor to demand 
a writ of summons to parliament, he ought immediately to have been 
summoned ; but it was not until three years afterwards, namely, on 
the 23rd November, 16th Ric. II. 1392, that this William de Beaiv- 
champ was so summoned, in the writs of which year he is styled 
'* William Beauchamp de Bergavenny.** It may tend to illustrate 
the point how far that writ was issued dejure to this baron by 
his tenure of Abergavenny Castle, to inquire whether he was 
raised from comparative obscurity to importance by having suc- 
ceeded to those lands, and also whether any other cause can be 
•assigned for bis being described " De Bergavenny'* in the writ of 
summons, than his being summoned in consequence of the tenure 

' B&t, PmtL f ol. i. p. 367. 
c c 
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of that castle. In answer to the first question, it can be satis- 
factorily proved, that though he was never summoned to parlia^ 
ment until three years afler he succeeded to those lands, he had 
been for many years preceding a personage of considerable repu- 
tation. He was the younger son of a powerful earl, and as early 
as the 40th Edw. III. distinguished himself as a soldier in the 
wars of France ; from which period to the time when he was sum- 
moned to parliament, he constantly filled some office of the highest 
trust, and was daily adding to the fame which his military prowess 
had obtained for him : he was then, likewise, a Knight of the 
Garter, and Lord Chamberlain to the King, and undoubtedly stood 
high in the estimation of his Sovereign, circumstances which 
tend to establish that the lands to which he succeeded, in 1389, 
could scarcely have increased his importance ; and it is as likely 
that he would have been summoned to parliament had he never 
possessed them, as that the tenure of them was the sole cause 
to which the writ of summons is to be attributed. That at the 
period in which he lived, the increase of estates rendered an indivi- 
dual so far of greater importance, as they enabled him the better to 
support a dignity^ and consequently that he was the more likely to 
have been created a peer after such addition to his revenues than 
before, cannot be denied ; and the fact of persons of extensive 
landed property being generally included in writs of summons, 
may be accounted for on the same ground ; but this by no means 
proves, that to the tenure of such lands a right dejure was attached, 
to demand a writ of summons to parliament. Even at the present 
day, the dignity of the peerage is often conferred on extensive 
landed proprietors, and apparently for the same reason; but as it 
does not now follow that, though created on account of their pos- 
sessions, such possessions necessarily give a right to the dignity, 
it is probable that a similar principle prevailed in earlier periods 
of our history. 

With respect to William de Beauchamp having been styled in the 
writ " De Bergavenny," it has been proved ' that such additions to 
names in writs of summons before the reign of Henry VI. were in- 

1 See Synopsis of the Peerage, vol. i. pp. 10, 11 note; 121, 122 ; 206, 207 notes ; 
283, 284. 
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troduced solely to distinguish individuals of the same name from eacli 
other, and that they were never intended to mean the title of the 
dignity. At the same period when the writ was issued to this haron, 
there was a John de Beauchamp de Kydderminster, who was sum- 
moned to parliament, and who was always described in the writs by 
the addition '* De Kydder minster" ; and in previous reigns two ' 
barons of the name of Beauchamp had been summoned, the one being 
styled in the writs " De Somerset,'* and the other " De Warrewyk;" 
hence there does not appear, so far as such designations in writs 
allow of an inference, any greater reason for considering that the 
title intended to have been conferred on William de Beauchamp in 
the 19th Rich. II. was the barony o£ Bergavcnni/, than that either 
of the other personages alluded to was Baron Kyddermmstcr^ Baron 
Somerset, or Baron Warwick. 

Whatever may have been the title intended to have been conferred 
on William de Beauchamp, the writ under which he sat is that 
which created the barony inherited by his descendants. His son 
was created Earl of Worcester in 1 420, and dying without issue 
male in 1451, the barony devolved on his daughter and heir Eliza- 
beth, the wife of Sir Edward Neville, who was summoned to parlia- 
ment, jure uxoritf in the 29th Hen. VI. by the style of ^' Edward 
NevylU Dotninus de Bergavenny," or ** Edward Nevt/U de Bergd' 
venny" The introduction of the word " Dominus de Bergavenny," 
may perhaps be deemed to render the title of that barony *' Berga- 
venny," and as such it has ever since been denominated. From 
this George Neville the dignity descended to his great grandson^ 
Henry Neville, who died without issue male in 1587, and when the 
barony created by the writ of 16th Rich. II. to William de Beau- 
champ, and the co-heirship of the baronies of Despencer and 
Burghersh, which were acquired by the marriage of Richard Beau- 
champ Earl of Worcester with Isabel, daughter and co-heir of 
Thomas Baron Despencer, devolved on his daughter and heir 
Elizabeth, the wife of Sir Thomas Fane. A dispute on the suc- 
cession to those dignities arose between the said Elizabeth and 
Edward Neville, the heir male of her fatlier : the former contending, ■ 
that the barony of Bergavenny was a personal dignity, and the latter 
that it was attached to the tenure of the castle of Bergavennyi of 

cc2 
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which, in conseqnence of an entail, he was seised. This claim', 
which has been frequently noticed, is important in consequence of 

I Whenever this case has been alluded to, it has been generally considered thai 
Lady Fane was the toU heir of the Barons Despenser; but that this was not the 
fact, the following pedigree, which also illustrates the claim to the Barony of Aber- 
gavenny, will show : — 

Thomas Lord Le Despenser, and Earl of Gloucester, 
beheaded and attainted 1400. 

T 



Richard Le Despenser, Richard Beauchamp.slsabel D«!penser,=pRichard 



oh, mfru €tatemf s. p. Earl of Worcester, and 

2nd BaronBeauchamp 

de Bergavenny, by 

writ,ob. 1431, 1st 

husband. 



sole heir to her 
brother. 



Beauchamp, 

Earl of 

Warwick, 

K.G.ob.l417, 

2nd husband. 



I ' ^ r I 

Elizabeth 6eauchamp,==Sir Edward Neville, Henry, Duke Ann, sister,=:Richard 



sole heir to her father, 

and co-heir to her 

mother. 



summoned to Par- 

liament as " Lord 

Bergavenny," 

29 Hen. VI. ob. 1476 



of Warwick, and even- 
ob. 1445, tually sole 
s. p. 8. heiress* 



George Neville, Lord Abergavenny, 
ob. 1492. 

George Neville, Lord Abergavenny, 
K. G. ob. 1535. 



Neville, 
Earl of 
Warwick 
andSalis- 

bttiy, 
K. G. ob. 

1471. 



George, Dukeslsabel, daughter, 
of Clarence, and eventuslly 
K.G. ob. 1477. sole heir. 

Sir RichanhsMargaret Plantagenet, 



Pole, K.G. 



I 



Henry Neville, Lord 
Abergavenny, 



iry r 
Aber 
ob. 1586-7. 



Edward Neville, 
ob. 10th Feb. 1589. 



Countess of Salisboiy, 
dauehter, and even- 
tually sole heir, at- 
tainted, 1539, ob. 1541 « 



A quo descendants who 
still exist. 



Marv Neville, daughter and^^Sir Thomas 
sole heir, eldest co-heir of the Fane. 
Baronies of Le Despenser and 
Bnrghersh, ^and tole heir of 
William Beauchamp, who 
was summoned to Parliament 
19Ric.IL Claimed the Ba- 
rony of Abergavenny, and 
was allowed that of Le De- 
^nser, 2 Jaq. L 



Sir Edward Neville, succeeded 
to the castle of Abereavenny 
as heir male, and was aUowed that 
Barony 2 Jac. I. 



Afputitit present A quo the present 

Baron Le Despenser. Earl and Baron Abergavenny. 

who is hnr maU, but not heir 
general, of the said Sir Edwaid. 
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the extraordinary decision formed on it, wliich has more the charac- 
ter of an amicable adjustment, referring to the feelii^ and con* 
venience of the parties, than as having been regulated by any legal 
principle '. In the discussion the question of baronies by tenure 
was necessarily agitated, for on it Neville's pretensions were 
gprounded; and afler many hearings, the House resolved, 

" That the question seemed nevertheless not so perfecdy and 
exactly resolved, as might give clear and undoubted satisfaction to 
all the consciences or judgments of all the lords, for the precise 
point of right ; and yet so much was shown and alleged on each 
side, as in the opinion of the House, if it might stand with the King's 
good pleasure and grace, made them both capable and worthy of 
honour. It was therefore moved and so agreed, that information 
should be given unto the King*s Majesty of all the proceedings of 
the said court in the matter; and that humble suit should be made 
to his Majesty from the Lords, for the ennobling of both parties by 
way of restitution ; the one to the said barony of Abergavenny, and 
the ancient place belonging to the same, and the other to the 
barony of Le Despenser*." 

This resolution was, in other words, an acknowledgment that the 
case was one of great difficulty ; that the Peers could form no satis- 
factory conclusion upon it; that both parties were, in the opinion 
of the House, '* capable and worthy of the dignity claimed, if it 
might stand with the King's pleasure;" and that the whole of the pro- 
ceedings should be referred to his Majesty ; and it recommended that 
both parties should be ennobled, giving the barony in dispute to the 

1 On this dedfion the Lords' Committaa in tlieir Thixd lUpoit, p. 216, ohierre : 
" The proceedings respecting the claims of the dignity of Baron Abergavenny in 
the reign of James the First, have also been represented as showing, that even at 
that time the possession of a barony was considered as giving the person who held 
that possession a right to a writ of summons to parliament as a baron, by force of 
the ancient law of4he land. But there toot no dtcuion on the quettion of right, and the 
proceedingt terminated in a eo mp ro mi $e hetveen contending parties, founded on no 
prineiple ; and the precedence finally given to the dignity of Baron Le Despenser, 
avowedly a mere personal dignity, derived from a writ in the 49th Hen. HI., was 
utterly inconsistent with the right to a dignity of baron claimed in respect of tenure 
of the barony of Abergavenny, which was a barony long before the 49th Hen. III." 
* See Ftnt Report of the Lordt* Cemmkteet on the Dignity of a Peer if the Realm, 
p. 436, eteeq.ht some valuable remarks on this case. 
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•ne, and that of Le Despenser to the other. His Majesty agreed 
to the wishes of the House, but required it to decide to which 
the barony of Abergavenny should be adjudged. This being put 
to the vote, the majority decided that the barony of Abergavenny 
should be allowed to the heir male, in consequence of which Edward 
Neville received a writ to parliament, and he took his seat in the 
same place as that in which the last Baron Abergavenny sat. 

It is impossible to consider this decision as bearing upon the 
general question of baronies by tenure, though, as far as any in- 
ference is to be drawn from it, it affords evidence that it was by no 
means a settled point, that such baronies were then in existence. 
The admission of Edward Neville into the place of the ancient 
barony, was certainly an acknowledgment by the House, that he 
was seised of that dignity ; but it did not in its resolution in any 
degree admit that he had a right to the barony, unless the King 
allowed it to him. If such right was vested in him by the tenure 
of the castle, the Crown had not legally the power to deny it ; and 
therefore the resolution of the House must be deemed to convey 
the opinion that no such right, de jure, was attached to the tenure 
of the castle, especially as their Lordships lef^ it entirely to the 
King to determine whether either or both the parties should be 
ennobled by way of restitution, and also whether the barony of 
Despenser should be given to Neville, and Abergavenny to Lady 
Fane, or vice versd. In the precedence assigned to the Barons 
Abergavenny and Despenser afler this decision, an anomaly is to 
be found entirely at variance with the idea that the former derived 
his dignity from the tenure of the castle of Bergavenny ; for, if it 
was derived from the tenure of that castle, his precedence would 
certainly be above that of Despenser, which barony was considered 
to have been created by the writ of 49th Henry III., the castle c^ 
Bergavenny having conferred a barony on its possessor long before 
that period ; and if it was deemed to have arisen from a writ of 
summons, the earliest writ under which Edward Neville could have 
claimed was that to Richard Beauchamp in the 16th Ric. II. one 
hundred and thirty years subsequent to the creation of the barony 
of Despenser, which would have placed him below many barons of 
whom he took precedence. But if the barony of Abergavenny was 
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attached to the tenure of that castle, it is an extraordinary fiict that 
neither Richard Beauchamp, who succeeded his &ther in 1410, and 
was created Earl of Worcester in 1420, nor Edward Neville, his 
son in law, nor George Neville, son of the said Edward, nor George 
his son, was ever seised of that territory*, so that though each of 
the three persons last named was regularly summoned to parliament 
as Lord Abergavenny, they had no right to such writs of summons, 
if the principle then prevailed that the dignity was attached to 
the tenure of the castle. This circumstance is strong evidence 
that the dignity possessed by each of the individuals in question 
was merely a personal dignity, derived from the writ of summons 
to their ancestor, William Beauchamp, in the 16th Ric. II. ; and 
moreover it appears from the seal of Richard Neville, Earl of 
Warwick and Salisbury*, in the reign of Edward the Fourth, that 
that nobleman then styled himself Lord Bergavenny, the legend 
thereon being, '* Sigillum Ricardi Neville, Comitis Warrewici, 
Domini de Bergavenny." Since the decision in the reign of James 
the First, the barony of Abergavenny has been allowed to the heir 
male of the said Edward Neville, without any question having been 
raised on the subject. 

Case or Roos In the 13th Jac. I., about nine years after the Aber- 
in 1616. gavenny case, the question of baronies by tenure was 
again agitated. William Cecill, son of Lord Burleigh, and grand- 
son of the Earl of Exeter, being heir general of the Earl of Rutland, 
Baron Roos, claimed the barony of Roos by petition to the King, 
which claim was discussed before the Commissioners for executing 
the office of Earl Marshal in April, 1616. The petition was, how- 
ever, opposed by the Earl of Rutland, the heir male of the last earl, 
on the ground that the earldom of Rutland attracted the barony, 
and that he was seised of the barony of Hamlake, by the tenure of 
which the family of Roos had been anciently barons of the realm. 
Those lands were acquired by Peter de Roos in the reign of Henry 

> CoUiDs'i PrteiUnU of Baronia fry Writ, p. 96. Set also first Report of the 
Lardi CommitUei on iht Di^dty of a Peer of the Realm, p. 443. 

* Attached to a deed, abstracted in the Vititation of Huntingdonshire in 1613, 
dated Ist Feb. 4th Edw. IV. 1465. CoUonian MSS. Julius, F. Tiii. f. 33. 
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die First, whose descendants were summoned to parliament in the 
49th Hen. III. and successively till the 1st Edw. IV. The barony 
fell into abeyance in 1508, and so remained until the 7th Hen. VIII., 
when Thomas Manners, then tlie eldest co-heir, and eventually 
sole heir, of the last baron, was summoned to parliament as Lord 
Roos ; but the earl contended that the said parties were summoned 
in respect of their seisin of that territory which was holden '* per 
servicium militare, viz., unius baronise integrae,'* and that he being 
then seised of the same was entitled to the dignity*. The decision 
was, however, in favour of William Cecil, the heir general*, though 
it somewhat resembled the proceedings in the case of Abergavenny, 
as the King conferred a new barony of the same name on the other 
party '* to reconcile the variance between them." 

The Lords' Committees thus state the subsequent descent of that 
title ; the case of the baronies of Bolebec, Sandford, and Badlesmere ; 
and the claim to the barony of Fitz Walter, by tenure. 

By letters patent of the 20th July, 14th Jac. I., afler '< stating that 
in the record of summons to parliament, in the 49th of Henry the 
Third, Robert de Roos was summoned without any addition ; that in 

' First Report of the Lords* Committee on the Dignity of a Peer of the Realm, p. 444. 
Collins's Precedents, p. 162, et seq. It was observed by Sir Frauds Bacon, then 
Attorney General, on this occasion, " to speak of barons before any Parliament Rolls 
are now extant, is to rumble in the dust of antiquity, and to cast a mist before our 
eyes. That barons were not tied to places doth appear by the Earl of Shrewsbury's 
case, but that it was an honour invested in the blood ; and though the capital seat 
of the barony were alienated yet the barony was not extinct." The remark of Sir 
Randolph Crew, aflerwards Chief Justice of the King's Bench, is strictly applicable 
to the claim to the barony of Berkeley. " If baronies were tied to iands, an earl, 
giving the seat of barony to a younger son, should make a baron, which none can do 
but the King himself." — Collins's Precedents, p. 170. 

* The following exUact from a letter, dated on the 13th July, 1615, is perhaps 
deserving of insertion. 

" There was some question at Court on Sunday, for that the Lord Roos, by the 
Lord Chamberlain's appointment, carried the sword before the King ; whereto some 
noblemen tooke exceptions, as being a kind of determining the business betwixt him 
and the Earl of Rutland. The matter was argued eagerly before the King ; but Sir 
Robert Cotton, that hath ever some old precedent in store made proof that Knights, 
and Lords, that were not of the Parliament, have at times earned the sword." — 
Nichols' Progresses of James I, vol iii. p. 95, from Birch's MSS. in the British 
Museum, No. 41 3. 
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the reign of Edward die First there was given to the name of Lord Roos* 



' The points of the case are best illustrated by a pedigree : 

Thomas de Roos, heir male and heir general of Peter de Roos, who acquired the 

Barony of Hamlake, temp. Hen. I., and 10th Baron, by writ. Summoned from 

the 27th to the 3»th Hen. VI. Attainted 1 £dw. IV. ob. 1461. 



I 

Edmund de Boos, son and heir, 

restored in blood and honours 1485, 

but was never summoned to Parliament, 

ob. 1608, 



X 



Eleanor, sisteTsKSir Robert 



s. p. 



and co-heir, 
bom 1449, 
died 1487. 



r 



Manners, 
Knt. 



Isabel, sister and 

co-heir, was thrice 

married, but died 

8. p. 1524. 



George Manners, s. and h. styled " I^rd Roos" on his monument, 
but was never summoned to Parliament, the Barony being in abeyance, ob. 1513. 



Thomas Manners, s. and h. summoned to Parliament as " Lord Roos," 7th and 
14th Henry VIU. Created Earl of RuUand, 1525, K.G. ob. 1543. 



T 



Henry Manners, s. and h. 2nd Earl of Rutland, 
and Lord Roos, K. G. ob. 1563. 

T 



Sir John Manners, 
2nd son. 



r 



Edward Manners, 3rd Earl of Rutland, John Manners, brother and 
and Lord Roos, K. G. ob. 1587, heir male, succeeded as 

8. p. M. 4th Earl of Rutland, ob. 1588. 



A qm the preient 

Earl, and Duke of 

Rutland. 



.J 



£lizabeth,=WiIliam 



X 



daughter 
and neir. 



Cecill, 
Lord 
Burleigh, Rutland, 
ob. 1591. ob. 1612, 

8. P. 



Roger Francis Manners, George 

Manners, brother and heir, 6th Manners, 
5th Earl of Earl of Rutland, K.G. brother 
elahmd Urn Bamy if and 
AoM, 1616, and wat heir male, 
ermUfi Baron Rom (f succeeded 
Uamlak€,iohimmd as 7th 
hit ittue mats, July, Earl of 
\6l6,andtueeMdadto Rutland, 
the arigUtal Barony tf ob. 1641, 
Bom in 1618, on the s. p. 
death of his cousin, 
William CeciU.Loid Roos; 

ob. 1632, 8. p. M. 
when the Baiony of Roos 
of Hamlake became extinct. 



Bridget, Elizabeth, and 
Frances, sisters and co- 
heirs, among two of whom 
(Elisabeth having dieds. p. 

1653), or their iame, the 
Barony of Roos fell into 
aheyoMee in 1687, and so 
remained until 1806, whan 
it was allowed to Char- 
lotte, wife of Lofd Henry 
Fitzgerald, she being a co- 
heir of Frances Manners, 
the youngest of the said 
sisters, and co-heinu 



r 



T 



William Cecill, s. and h. Katherine, daughter and solessGeorge Duke of 



tAaxmed ani umu aUowed 
the Barony tf Baee, 
July 1616, ob. 8. p. 
1618. 



heir. Baroness Roos, 
ob. 1666. 



Buckingham, 
K. G. ob. 1629. 



George Duke of Buckingham and Lord Root, K. G. 
ob. 1687, 8. p. when the Barony of Root fell into o^qfotior. 
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the addition of Hamlake, and that other additions distinguidied se- 
veral4}aronies of Roos ; wherefore, and because the land and barony 
of Hamlake was conveyed to the Earl of Rutland, and the principal 
most ancient seat of Roos, in Holdemess, was descended to William 
Cecil as heir general ; the King therefore accepted and declared Wil- 
liam Cecil to be Lord Roos, and to have the ancient seat and place 
of Lord Roos, in parliament and other assemblies ; and that Francis 
Earl of Rutland should be accepted, declared, and called Lord Roos 
of Hamlake, and his son and heir, according to the laudable custom 
of England, should enjoy the said name, title,, and. dignity of Lord 
Roos of Hamlake, Trusbut, and Belvoir, in parliament and other 
assemblies. Cecil dying without issue, the dignity reverted to the 
Earls of Rutland, and was claimed by the Duke of Buckingham, 
in the reign of Charles the Second, as heir general of the then 
last Earl of Rutland, the duke being at that time also seised of 
Hamlake. By feilure of issue of the duke, the title again reverting 
to the Earls of Rutland, without the barony of Hamlake, and being 
again claimed by the heirs general, was finaUy decided by the House 
to be a personal dignity merely, and in abeyance between co-heirs, 
descendants of sisters of Francis sixtl) Earl of Rutland. It could 
not have been a territorial dignity in respect of the lordship of Roos, 
as that was holden of the honour of Albemarle, and not of the King 
in chief as of his Crown. If this last decision was well founded, 
whether the dignity was derived from Robert de Roos, summoned 
in the 49th of Henry the Third, or from William Roos who was 
summoned in the 23rd of Edward the First, the person first sum- 
moned must have been deemed to have acquired thereby a right 
to a personal dignity, independent of tenure." 

Baronies of Bolbbck, " In the reign of Charles the First, the titles 
Badlmmere, and of Bolbeck, Sandford, and Badlesmere, were 
Sandford. claimed by the Earl of Oxford, and the 

Lady Willoughby ; and the House, on the opinion of the judges, 
certified to the King that those titles were in abeyance between the 
four co-heirs of a former Earl of Oxford. The judges and the 
House, therefore, must have conceived that the titles of Bolbec, 
Sandford, and Badlesmere, were all personal dignities'. The Com- 

1 See page 286, ante. 
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mittee have not discovered that any person ever was summoned to 
parliament wider whom the titles of Bolebec or Sandford might be 
claimed. The Earls of Oxford had become entitled, by descent, to 
the property styled the barony of Bolebec, by marriage of Robert 
Earl of Oxford with Isabella, sister and heir of Walter de Bolebeck; 
and on her death, Hugh Earl of Oxford had livery of her lands, 
as her son and heir, in the 29 tb of Henry the Third'. They became 
endded to the property of Gilbert de Sandford by marriage of 
Robert Earl of Oxford, son of Earl Hugh, with Alicia daughter and 
heir of Gilbert. They became entitled to the property of Giles de 
Badlesmere, summoned to parliament in the 9th of Edward the 
Third, by marriage of John Earl of Oxford, grandson of Robert 
and Alicia Sandford, with Matilda, one of the sisters and co-heirs of 
Giles de Badlesmere, and had, as her purparty, the manor of Bad- 
lesmere. The property of this family was sometimes called the 
barony of Badlesmere, and that of the Bolbec family was called the 
barony of Bolbec; but there does not appear to have been any pro- 
perty of Sandford called a barony. The opinion of the judges with 
respect to the titles of Bolbec, Sandford, and Badlesmere must, 
however, have been given with little or no investigation of the rights 
to those dignities; and therefore must have been founded on a 
general opinion, that baronies, however ancient, were then to be 
considered as mere personal dignities ; otherwise they could not 
have been in abeyance, or in the disposal of the King, as the per- 
sons actually seised of the land, if any, which gave right to the first 
Barons Bolbec, Sandford, and Badlesmere, to be summoned to par- 

I Such is the statement of Dugdale and other genealogical writers, but it is nearly 
certain, from a charter in the British Museum, that she married Alberic, 2nd Earl 
of Oxford, who died in 1215, s. p. It is possible that she was afterwards the wife of 
Robert, 3rd earl, his brother and heir; but this is not likely, because it appears that 
Hugh, the 4th earl, son and heir of the said Robert, was of full age in the 16th 
Hen. III. 1230, only fifteen years after the death of Alberic, 2nd earl. The charter 
alluded to is without date, nor can the period when it was written be ascertained 
from internal evidence, excepting that it seems to have been during the life time of 
Alberic, the 1st earl, who died in the 6th Ric. I. 11P4-5. 

*' Albericus de Ver filius Alberici Comitis et femina sua Isabel filia Walteri de 
Bolebech, &lc, Sciatis omnes quod ego et Ysabel de Bolebech uxor mea conoes- 
simus, &LC.** Ancient Charters, marked 37 C. 3.— See some remarks on this sub- 
ject in the Rttrmpcciive Review, New Series, vol. i. p. 139. 
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liament, must have been entitled to those dignities by reason oT 
tenure; and the judges having made no inquiry with respect to 
those lands, it must be presumed that they considered such in- 
quiry as unnecessary. *' 

Baroky of ** In the reign of Charles the Second, a claim was 

FiTzwALTXR. made to the dignity of Baron Fitzwalter. It was 
claimed by Robert Cheeke, as one of the co-heirs of the whole 
blood of the last Earl of Sussex, who was, as Cheeke contended* 
also Baron Fitzwalter ; and it seems that he also set up some claim 
to the barony of Fitzwalter by reason of tenure, though the Com* 
mittee have not been able to ascertain the grounds of that claim* 
The dignity was also claimed by Henry Mildmay, as heir g«ieral 
of Robert Fitzwalter, summoned to parliament in the 23rd of 
Edward the First; and he claimed the dignity, therefore, by 
virtue of the writ of siunmons, as conferring a descendible right 
to the heirs of Robert Fitzwalter so summoned to parliament. 
The petitions of both claimants were referred by the King to tlie 
House in August, 1660 ; and on the death of Henry Mildmay 
a petition of his brother Benjamin Mildmay, to the same eflfect, 
was referred to the House. The parliament having been pro- 
rogued, and afterwards dissolved, Henry Mildmay again peti- 
tioned the King, and his Majesty ordered that the matter of the 
petition should be heard before his Majesty in council, and Robert 
Cheeke and all persons concerned were to attend. It appears by 
the order of council from which this statement is taken, that the 
King afterwards ordered the two chief justices, Sir John Keeling, 
and Sir Jonn Vaughan, and the Chief Baron, Sir Matthew Hale 
with his Chief Seijeant, Attorney and Sohcitor General, and others 
his learned counsel, to attend, on the 19th of January, 1669, the 
discussion of the chums before the King in council. Accordingly, 
on that day, his Majesty being in council, and the judges and king's 
counsel attending, and counsel also attending for Mildmay and 
Cheeke, it appeared that Mildmay deduced his descent from Robert 
Fitzwalter, summoned to parliament in the 2Srd of Edward the 
First : that Elisabeth, sole daughter and heir of Walter Lord Flta- 
walter, last heir male of that surname, married Sir John RatdiBe, 
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^hose son and heir, John, was summoned to parliament, by the title 
of Lord Fitzwalter, in the Ist of Hen VIII., and was afterwards 
created Earl of Sussex ; and that he had two sons, Henry Earl of 
Sussex, and Sir Humphrey RatclifTe ; that Henry had one son, 
Robert Earl of Sussex, who died without issue, and one daughter. 
Lady Francis, wife of Sir Thomas Mildmay, great grandfather of 
the petitioner Benjamin Mildmay. Sir Humphrey RatclifTe, the 
younger son of the first Earl of Sussex, had issue, Edward, who, 
on the death of Robert Earl of Sussex, became Earl of Sussex, and 
several daughters, of whom Frances was ancestor of Cheeke, the 
other claimant. Benjamin Mildmay therefore claimed as cousin 
and heir general of Robert first Lord Fitzwalter, in the direct line, 
as being a barony by writ. But the counsel for Cheeke affirmed, 
that the barony was a barony by tenure, and ought to go along 
with the land ; upon which, the parties being ordered to withdraw, 
the nature of a barony by tenure being discoursed^ it xvas found to have 
been discontinued for many ages^ and not in being ; and so not Jit to be 
revived, or to admit any pretence of right to succession thereupon. And 
the pretence of a barony by tenure, being declared, for weighty reasons^ 
not to be insisted on, the counsel were called in, and the counsel for 
Cheeke insisted that the barony was merged in the earldom by 
coming to Edward last Earl of Sussex, who died without issue ; to 
disprove which, the counsel for Mildmay produced the Report and 
opinions of the judges to the House in 1625, in the case of the Earl 
of Oxford, and Lord Willoughby, and the concurrence of the House 
therewith ; and then Cheeke raised the question, whether the half 
blood was any impediment to the descent of a dignity, which was 
answered by producing the order of the House on the petition of 
Longville for the barony of Grey ; and the question being put to the 
judges, and they agreeing that the half blood was no impediment to 
the descent of a dignity to an heir general, and that if a baron in 
fee simple be made an earl, the barony will descend to the heirs 
general, whether the earldom continue or be extinct, with which 
opinion and resolution his Majesty being fully satisfied, it was 
ordered that the petitioner should be admitted to address his 
Majesty, for his writ to sit in the House of Peers as Baron Fits- 
waiter. 
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** On this dedsioD of tlie King in^ooiiDcil, misted by tlie Lord 
Keeper, the Lord Ashley, afterwards Earl of Shaftesbury, and the 
Chief Jusdoes, Keeling and Vaoghan, and Chief Baioo Hale, a 
writ issued, sununooing Benjamin MUdmay to parKament as Lord 
Fitzwalter ; and he took his seat as junknr baron of the reign of 
Edward the First, with a saiii^ of his right. 

" It is observable that Benjamin Mildmay founded his claim on 
the writ of summons to Robert Fitzwalter, in the 23rd of Edward 
the First, the most ancient evidence remaining of summons to par- 
liament, except the roll of the 49th of Henry the Third, when pro- 
bably no baron was summoned to parliament except those who were 
favourable to the Earl of Leicester and his party. But Robert 
Fitzwalter, summoned in the 23rd of Edward the First, claimed his 
descent from Robert Fitzwalter, General of the Army of the Barons 
in the reign of King John, being the son and heir of Walter, son and 
heir of the general. Robert Fiuwalter the general, Walter his son, 
and Robert his grandson, certainly held lands as a barony. 

" These acts of the Crown and decisions of the House, and par- 
ticularly the order of the King in council of the 19th of January, 
1669, made with the assistance of the Lord Keeper, the Lord Ash- 
ley, the two Chief Justices, Keeling and Vaughan, and the Qiief 
Baron Hale (who was eminently learned in the ancient records of 
the country), after discussing the nature of a barony by tenure, and 
declaring that it was not fit to admit any pretence of right to succes- 
sion thereupon, may perhaps be considered as amounting to a solemn 
opinion, that although in early times the right to a writ of summons 
to parliament as a baron may have been founded on tenure, a con- 
trary practice had prevailed for ages ; and that therefore it was not 
to be taken as then forming part of the constitutional law of the 
land. Indeed when the changes which apparently had taken place 
generally in the constitution of the legislative body after the Charter 
of John, and before the 23rd of Edward the First (when the summons 
to Robert Fitzwalter, under whom Mildmay claimed, appeared on 
record), and especially the division of the legislative body under the 
Crown into two distinct bodies, having separate characters, rights, 
and privileges, of which tlie Committee have found no trace before 
or in the Charter of John, are considered; and when it is also' coq* 
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sidered that many persons might, in and aAer the 2drd of Edward 
the First, have claimed a right to be summoned to parliament as 
barons, if that right had depended solely on the tenure of land ; and 
that the Crown, notwithstanding, unquestionably exercised the power 
of calling to such assemblies, as peers of the land, persons who had 
no claim to that dignity by tenure, whilst no person during the period 
from the 23rd of Edward the First till the reign of Henry the Sixth 
appears to have distinctly claimed, as a matter of right, a writ of 
summons to parliament, deriving that right from tenure independent 
of the power of the Crown ; it seems that the advisers of the order 
of council of the 19th of January, 1669, had at least strong grounds 
for the declaration on the subject contained in that order, and for 
giving the sanction of their opinions to the propriety of considering 
the writ of summons to Robert Fitzwalter, in the 23rd and subse- 
quent years of the reign of Edward the First, and the writs issued 
to five persons successively as his heirs in the male line, as having 
given a presumptive right to the dignity of a Peer of the Realm, 
capable of being transmitted by descent to Elizabeth the only 
daughter of Walter, the last male in the direct line of descent from 
Robert, without regard to tenure ; and that the writ of summons to 
John Ratcliffe, the son and heir of Elizabeth, was founded on that 
prescriptive right, and not on tenure ; and that Mildmay, being, at 
the time of the decision, the heir of Elizabeth Fitzwalter, was entitled 
by the same prescriptive right to the same dignity. And although 
the decision in favour of Mildmay was not the judgment of the 
House, but of the King in council, and the King might by his pre- 
rogative have issued the writ under which Mildmay took his seat, 
yet it remained for the House to judge whether that writ did or did 
not give the precedence which it was intended to give ; and the 
House having admitted Mildmay to take his seat with a precedence 
which the writ under which he sat could not have given, if he had 
not been entitled to claim the writ under the right vested in his an- 
cestor in the reign of Edward the First, the House in fact accepted 
the decision of the King in council as a proper decision, and con- 
sidered the dignity vested in Mildmay as a mere personal dignity, 
derived to him from the writs of summons issued in the reign of 
Edward the First to the person whose heir he was. It may be 
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added, that the Lord Keeper, the Chief Justices, and the Chief 
Baron Sir Matthew Hale, when they advised the King in council to 
declare, that on discussion of the nature of a barony by tennre, it 
was found to have been discontinued for many ages and not in bein^, 
and so not fit to be revived, or to admit of any pretence of right to 
succession thereon, must have considered, that neither the case of 
Arundel, or that of Abergavenny, as those cases then stood, could 
affect the question'/' 

It does not appear on what grounds Mr. Cheeke's counsel claimed 
the barony of Fitz -Walter by tenure, for that barony was originally 
attached to the tenure of the manor of Little Dunmow in Essex, 
which was granted to Robert Fitz- Walter in the reign of Henry 
the First ; and at the period when thb claim was discussed it was 
not in the possession of either of the claimants '. This fact does 
not, however, in any degree lessen the weight of the decision of the 
King in council; for that decision not only refers to the case before 
it, but to the general principle of whether baronies by tenure were 
then in existence ; and when it is considered that the resolution was 
formed by the advice of the Lord Chancellor, the two Chief Jus- 
tices, and of the Chief Baron of the Exchequer, Sir Matthew Hale, 
whose intimate knowledge of subjects of that nature is justly no* 
ticed by the Lords* Committees ; and that in the last case in which 
the question was agitated before the House of Lords, the decision 
was to some extent confirmatory of it, it may be assumed that 
no territorial possession in this country would now be held to con- 
stitute its possessor a baron of the realm. 

Barony of Roos. The latest instance in which a claim of this 

1805. nature was set up was in 1805, in the case of the 

barony of Roos, a claim to which was urged by Lady Henry Fits- 



» Tint Report, pp. 444 to 447. 

' This manor desceDded from the family of Fitz- Walter to that of Ratdifie, and 
from the latter to ite representntive, Sir Henry Mildroay of Moulsham, who wa» 
seised of it in 1629 : in the latter part of the seventeenth oentory it was possessed 
by Sir Thomas May, who sold it to Sir James Hallett in 1700. A MS. note to the 
copy of Morant's Essex, in the College of Arms, sUtes, that Sir John May mort- 
gaged it before-the year 1672 to Edward Ever86eld, Esq. 




( 401 ) 

gerald, as co-heir of the body of Robert de Roos, who was sum- 
moned to parliament in the 49th Hen. III. ; the ancestors of which 
Robert (as has been before observed) were unquestionably barons 
of the realm by tenure, either of the manors of Hamlake or 
Trusbut, or the Castle of Belvoir^ each of which was held of the 
Crown in capite, per baroniam. The manors of Hamlake and 
of Trusbut were alienated before the time when that claim was 
made ; but the Honour and Castle of Belvoir were then held by the 
Duke of Rutland, who opposed Lady Henry Fitzgerald's petition 
on the ground that the barony of Roos was a barony by tenure, and 
that where an ancient baron, holding a baronial estate^ t. e, a cattle 
or manor held of the King by barony, was summoned to parliament, 
his title did not arise from the writ of summons, but from his ba- 
rony, and he became a baron by tenure^ The House of Lords re- 
solved, '* that the Duke of Rutland was not entitled to the barony 
claimed on the part of the co-heirs of Robert de Roos.'* 

Before these observations on Baronies by Tenure are concluded* 
it may be proper to notice, tliat in a treatise on dignities, entitled 
" The Magazine of Honour," which was revised by Sir John Dode- 
ridge, one of the Justices of the King's Bench in 1642, the opi- 
nion that baronies were attached to territorial possessions is urged 
with some force ; and the following cases, which are there adduced 
in proof of it, merit a slight notice. It must, however, first be 
suggested, that writers on the subject of baronies by tenure ap- 
pear, in most instances, to have fallen into the error of considering 
that when a person, who was seised of lands which, antecedent to 
the 23rd of £dw. I. rendered their possessor a baron of the 
realm, was summoned to parliament, it was de jure by the tenure 
of those lands, instead of its having solely arisen from the preroga- 
tive of the Crown, though perhaps the exercise of that prerogative 
in their favour may be attributed to the power and influence which 
such lands conferred on their owner. 

Robert Waleron, who by tenure of the barony of 

Kilpec is said to have been a baron by tenure, died in 

the 2nd Edw I. without issue, leaving Robert Waleron, son of his 

' Cruise en Dignkia, p. 48. 
D D 
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brother William, his next heir ; yet, in consequence of Robert 
Waleron, who died in the 2nd Edw. I. having given to Alan de 
Plukenet, the son of Alice, sister of the said Robert, the castle, 
manor^ and lordship of Kilpec, the said Alan was summoned to 
parliament. At the first view it must be admitted, that these cir- 
cumstances support the opinion in proof of which they are adduced; 
for we find that Alan de Plukenet was included in the earliest writ 
of summons issued by Edw. I., namely, that of the 24th June, 23rd 
Edw. I., \295, and was regularly summoned until the 5th Edw. II., 
about which year he died without issue ; whilst there is no record 
of Robert Waleron, the heir of Robert^ the last baron by tenure, 
having ever been summoned. In answer to this statement, it ap- 
pears that the lordship of Kilpec was acquired by Robert Waleron, 
with his wife Isabel, the daughter and co-heir of Hugh Kilpec, and 
there is some doubt whether he was not a baron by tenure ante- 
cedent to his marriage. If the possession of the Castle of Kilpec, 
however, in the 23rd Edw. I., by Alan de Plukenet, entitled him to 
demand a writ of summons to parliament, it must be inferred, from 
this very case, that the practice was entirely changed early in the 
reign of Edward the Third ; because the persons who inherited 
that castle afler the death of the said Alan de Plukenet were never 
summoned to parliament. 

Barony of The barony of Deincourt is next cited in support 

Deincourt. of the same position. In this case Edmund Dein- 
court, who in 1257 succeeded to the lands by the tenure of which 
his father and ancestors were barons of the realm, was summoned 
to parliament from the 27th Edw. I. to the 20th Edw. II., but having 
no male issue, he obtained the king's licence to entail his lands on 
his nephew and heir male, William Deincourt, and which W^illiam 
succeeded to those lands accordinglyp on the death of the said 
Edmund, in the 1st Edw. III. and was summoned to parliament 
from the 6th * to the d7th Edw. III. From these circumstances 
it has been contended, that the writ of summons of the 6th 



Tbe Lords' Committees erroneously consider that he was not summoned until 
Edw. III. Third Report, pp. 218, 219. 
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Edw. III. was issued to him in consequence of his having, by 
tenure of those lands, a prescriptive right to demand it ; but it is 
suggested by the Lords' Committees in their Third Report', that 
the extensive possessions of which he was seised probably caused 
the Crown to exercise its prerogative, by summoning him to 
parliament as a baron, which writ acted as a new creation, 
whilst the original barony created by the writ of 27th Edw. I. 
to Edmund Deincourt continued vested in Isabel, the grand- 
daughter and heir of that person. There does not however 
appear to be any other cause for believing that the tenure of the 
lands of which Edmund Deincourt died seised gave a right 
to their possessor to demand a writ of summons to parliament be- 
yond the pretumptian, that when William Deincourt was summoned, 
it was solely from the possession of them ; whilst the facts, that the 
said Edmund was not summoned to parliament for four years afler 
writs of summonses are recorded to have been generally issued', 
and that Wilham, on whom these lands were entailed, was not sum- 
moned for five years after he obtained possession of them, are 
considered by the Lords' Committees as evidence that no such right 
was attached to the tenure of those lands ; but it must be remem- 
bered that many cases occur in which the heirs of barons by writ 
were not summoned for as great and even a much greater length of 
time after they succeeded to the dignity*. 

Barony of The barony of Bumell has been also adduced as 

BuBNKLL. proof that baronies in the reign of Edward III. were 
deemed to be dependant upon territorial possessions ; for it is 
stated, that in that reign '* John Handlo, in right of Maud his wife, 
was seised of the manor of Holgate, Acton Bumell, &c. for term of 
her life, remainder to Nicholas Handlo, alias Bumell, sonne to the 
said Maud and John, by a fine in the court levied, and that John 
Lovell was next heire of the said Maud and her first-home sonne 

* Sm p. 218 of that Report, where some valuable obseirations on the barony of 
Deincourt will be found. 

* He was however summoned in the 22nd Edw. I. ; but this Assembly wis not 
a regular parliament. 

* Sm notes, pp. 256, 257, anU. 
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by her first husband, and afterwards the said Nicholas was sUni' 
moned among other Lords to the parliament, by reason of the fine 
aforesaid, and not the said John Lovel who was next heire." Primd 
facie this certainly appears a very strong instance in favor of the 
principle which it is cited to support ; but on examination, though 
the pedigree is correctly stated, the circumstances of the case prove 
to be misrepresented, for neither the manors of Holgate nor Acton 
Bumell were ever held per baroniam ; and consequently, as 
the possessors of them were not barons by tenure antecedent to the 
23rd Edw. I. it is impossible that those lands could have conferred 
the dignity of a peer of parliament in the reign of Edward the Third. 
Edward Bumell, the brother of the said Maud, was the first baron 
of that family, he having been summoned to parliament from the 
5th to the 8th Edward II. He died without issue, in the 9th Edward 
II. when the barony became extinct, but his lands devolved on the 
said Maud as his next heir. Her first husband, John Lovel, was a 
baron of parliament, to which barony his son succeeded, though he 
is not recorded to have been summoned to parliament ; his son and 
successor John Lovel (grandson of Maud Bumell), was however 
repeatedly summoned. By her second husband, John Handio, she 
had two sons, the younger of which, Nicholas, assumed his mother's 
maiden name of Bumell, probably in consequence of having suc- 
ceeded to the lands of that family, and in the 24th Edward III. he 
was summoned to parliament ; but admitting that he was then 
seised of the manors of Holgate and Acton Bumell under the 
entail mentioned in the *' Magazine of Honour," no notice of which 
occurs in Dugdale's account of the family, they could not possibly, 
for the reason above stated, have conduced to his receiving a writ 
of summons, in any other way than by adding to his wealth and 
importance. 

It remains only to be observed that from what has been advanced 
relative to Baronies by Tenure, and especially from the inquiry into 
those cases which most strongly support the opinion, that such 
baronies have existed in this country, not only at a period long sub- 
sequent to the 23rd Edward I. but even that they exist at the 
present time, the following inferences may, it is submitted, be drawn : 
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1st. That there is cause to believe, that in the reign of Edward 
the First, such individuals as were then seised of lands per harofuamf 
and by the tenure of which they and their ancestors had been barons 
of the realm, were not entitled de jure to a writ of summons to 
parliament. 

2nd. That in the instances which are generally considered to 
establish the principle that a prescriptive right to a writ of summons 
was annexed to the tenure of certain lands, no proof of tlie fact has 
been adduced ; and that whatever may be the presumptive evidence 
in favor of such an hypothesis in the case of the barony of Berke- 
ley previous to the 21st Henry VIII. no such inference can be 
drawn from any circumstance afler that year. 

3rd. That the same facts which tend to raise the presumption 
that the barony of Berkeley was attached to the tenure of Berkeley 
Castle are to be found with respect to dignities, which it is certain 
never were territorial baronies ; that notwithstanding the fact that 
the Barons Berkeley, since the 9th Hen. V., appear to have en- 
joyed the precedency which belongs to the writ issued to Thomas 
de Berkeley, in the 2Jrd £dw. I., the barony so created is vested 
in the heirs of Elizabeth Countess of Warwick, the daughter and 
heir of Thomas, 5th Lord Berkeley, who died in 1417 ; and that 
the barony which has descended to the late Earl of Berkeley, 
as heir general of Maurice de Berkeley, who was summoned to 
parliament in the 9th Hen. V., is the dignity created by that 
writ'. 

4th. That neither the proceedings relative to the Earldom of 
Arundel, nor the statement in the charter creating the barony of 
risle, prove that dignities were attached to territorial possessions in 
the reign of Henry the Sixth, but to some extent justify the opi- 

* Towards the close of the last Seiuon of Parliament, Sir John Shelley Sidney, 
as eldest co-heir of Elizabeth Countess of Warwick, presented a petition to the 
House of Lords, stating, that according to the law of the descent of baronies fay 
writ, the Barony of Berkeley, created by writ in the 23rd £dw. 1., was vested in 
the co-heirs of Elizabeth Countess of Warwick, and was now in abeyance among 
them ; and he, as the eldest of the said co-heirs, prayed that the proceedings on the 
peUtion of Colonel Berkeley might not prejudice their claims, but that the House 
would be pleased to reserve their rights. 
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nion that the lands there mentionfpd did not render their owners 
peers of the reaha:i, without an express creadoQ by the Crown. 

5th. That the dedaioo of die Abe^avennj case, in the re^o of 
James the First, did not establkh that baronies by tennre were then 
m existence, or that that barony was one in right of tenure. 

6th. That the decision in the case of the barony of Rons, in 1616, 
as well as in that of the baronies of Bolbeck, Sandtbrd, and Bad- 
lesmere, Ump, Car. I. is confirmatory of the opinioa that baioniem 
were not then considered to be attached to the tenure of lands, 
which belbre the 25rd Edw. I., rendered their posKSiors bovoos 
of therenfan. 

7th. That the rescrfniion of the King and Prify Coandl in the 
case of the barony of Fitz Walter in 1669, *^ that no soch baronies 
bad for many ages existed," is not opposed by any decision befinre 
that period; and that in erery insianrp since, iHiidi at all bore 
upon the question of baronies by tenure, the resolotians of the 
House of Lords hare confiniied that of die Priry Cooncil in 1669. 

It woold appear therefore, that daims on the ground of tenure 
have been repeatedly rejected, by expresi decisions either of the 
House of Lords, or of the Commissioners appointed to report 
on those daims ; and as the Lords' Committees hare most justly 
obsenred, 

'* If the dignity of peerage can now be considered as by law 
incident to any descriptioo of land, it must be dependent on seisin 
of such land ; and it is evident that the unrestrained power of 
alienation, which would, as the law now stands, beloi^ to the 
person seised of such land, would also give to that person the 
power of transferring the dignity of peerage to another, by aliena- 
tion of the land to which this right is supposed to be incident ; and 
that therefore the indiyidual seised of such land, might, without 
the concurrence of the Crown, create a peer of the realm by his 
deed, with such conditions and limitations (consistent with the 
general law respectii^ the disposition of land) as such indiTidual 
m^ht think fit — that such alienation might be made by all the 
difierwit modes by whidi alienations of land may by law now be 
nude — that title to the land might also be gained by disseisin, and 
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the lawful title barred by non-claim — that, consequently, the title 
to a dignity of peerage, if incident to seisin of any particular de- 
scription of land, might be subject to all the questions to which 
titles to land may be subject — that those questions must be tried in 
the ordinary courts of justice, by the ordinary modes of trial of 
titles to land — and that the title to the dignity could never be 
quieted, till the title to the land should be quieted, either by length 
of possession according to the provisions in the statutes for limi- 
tation of actions, or by judgment in a writ of right, subject to all 
the exceptions of infancy, lunacy, coverture, and fraud, to which 
the titles to land may be subject. And as the title to land can only 
be determined in the courts of ordinary jurisdiction, the question 
of peer or no peer, if it depended on the possession of land, could 
not be tried by the Mouse ; except as the House might inquire 
into the simple question of fact, whether the claimant was seised of 
the land, and whether the land was of the alleged description, or 
had the quality of giving right to the dignity in question. 

*' But the existence of such a right as inherent in land would not 
only be liable to the inconveniences before stated, but would 
supersede the discretion of the Crown in selecting the persons on 
whom it might be thought fit to confer the dignity of peer of the 
realm, by giving to the possessor of the land so holden, the right 
to confer the dignity on any other person at his pleasure ; and as 
the sale of the land must be as free as the power of alienation, 
the dignity of peer of the realm might become the object of barter^ 
and be offered to the best bidder'." 

Their Lordships' remarks are powerfully illustrated by the claim to 
the barony of Berkeley, for as the petitioner became possessed of the 
lands, by the tenure of which he claims, under the will of the last 
owner, that testator will, if the petition be successful, have created 
a peer of the realm ; and as the present proprietor will enjoy the 
same privilege, the peerage may be augmented ad infinitum^ by the 
mere transfer of the castle, it being repugnant to the present con- 
stitution of the House, tliat a man can once acquire a seat within 
its walls as a peer, without deriving an hereditary dignity from the 
writ addressed to him, and sitting under that writ. 

■ FirU R$port, p. 397. 
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But there are two other resolutions of the House which have 
not yet been mentioned, that seem fatal to claims of this nature. 
On the 17th of February, 1646, in the case of the barony of Grey 
de Ruthyn, the House of Lords resolved, nemine contradtcentcy ** that 
no person that hath any honour in him, and a peer of this realm, may 
alien or transfer the honour to any other person, and that no peer of 
this realm can drown or extinguish his honour, but that it descends 
to his descendants neither by surrender, grant, fine, nor any other 
conveyance;" and on the 18th of June, 1678, in the claim to the 
Viscountcy of Purbeck, the House also resolved, " that no fine now 
levied, nor at any time hereafter to be levied to the King, can bar 
such title of honour, or the right of any person claiming such title 
under him that levied or shall levy such fine.'* 

These resolutions apply to the barony of Berkeley, because the 
petitioner has obtained the lands, by the tenure of which he claims, 
under an alienation and not by descent ; and if the late Earl of 
Berkeley was, as is contended. Baron Berkeley by the tenure of 
Berkeley Castle, it may become a question how far the first of 
those resolutions could restrain the alienation of that castle from his 
heir. It it impossible, however, to believe that the House will, in 
violation of former resolutions, admit that the dignity of the peerage 
can now be alienated ; for such a decision would in effect confer on 
Ihe Claimant, his heirs, and assigns, if not on every other person 
who is seised of lands which were formerly held by barony, the 
power of creating peers at their pleasure ; the dignity of the peer- 
age would be lessened by the possibility of its being put up to sale ; 
the Sovereign would be obliged to share his prerogative with his 
subjects ; and that principle of the constitution which has reserved 
to the Crown alone the important privilege of bestowing honours 
would be violated. 
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APPENDIX No. IV. 



PATENT 

CREATING 

SIR ARTHUR PLANTAGENET VISCOUNT LISLE. 

[Referred to in p. 39.] 

'*De creacoe Arthuri Plan- 1 Rex omib* ad quas &c. salt'm. 
tagenet Militis Vic Lysle. 3 Cum nos p tras nf as patentes 
qiiar daf est apud Knoll quintodecimo die Maij anno regni nf i 
quinto g*ta & laudabilia obsequia que ditcus & fidelis consiliarius 
n r Carolus Brandon adtunc miles ordinis n ri gart'ij nunc dux Suff' 
nob' multiplicit' ante ea tempora impenderat indiesq* adtunc im- 
pendere non desistebat necnon circumspeccoem strenuitatem & 
fidelitatem ip ius Caroli intime considerantes ex c*ta sciencia & mere 
motu n ris de gf a if ra sp ali pTatum Carolum ad statum g*dum 
dignitatem & honorem vicecomitis Lysley erex'im' & p*fec'im' 
ip~mq' in vicecomitem Lysley tenore ear'dem trar' patenciif p'fec'- 
im' & creav'im* eidemq' Carolo nomen stilum & titulum vicecomitis 
Lysley imposu'im* & p'bu'im* p easdem Iras if ras patentes hend & 
tenend eadera statum g^dura dignitatem stilum titulum nomen & 
honorem p'fato Carolo & hered masculis de corpore Elizabeth 
Grey adtunc vicecomitisse Lysle p p'fatum Carolum pcreat Volentes 
& p p'c'as Iras patentes concedentes p nob' hered & successorib' 
if ris qd p'faC Carolus & hered sui p'dc i nomen statum g*dum dig- 
nitatem stilum titulum & honorem p'dicf successive gererent & 
herent 8c cor' quilt gereret & heret & p nomen vicecomitis Lysley 
vocetent' & nuncupenr & quilt cor* vocetet' & nuncupet' Qdq, 
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idem Carolus 8c hered sui p'dc i successive vicecomit' Lysley in 
onf ib* tenerent' & ut vicecomif Lysley tractarenf & reputarenf & 
eor' quilt teneret' tractaret' & reputaret' herentq' tenerent & possi- 
derent dcus Carolus & hered sui p'dc'i & eor' quilt heret teneret 
8c possideret scdem 8c locum in parliamentis Sc consilijs n ris hered 
8c successor' if ror' infra regnu n rm Angt int' alios vicecomites ut 
vie* Lysley Necnon dcus Carolus 8c hered sui p'dc'i gauderent & 
ut'ent' 8c eor* quilt gauderet 8c ut'et' p nomen vicecomif Lysley 
om'ib* 8c singulis 8c talib' . jurib' privilegijs p'eminencijs 8c im- 
munitatib' in om'ib' statui vicecomif rite 8c de jure plinexf quib' 
cet'i vicecomites dci regni nri Angl ante ea tempora melius 
honorificencius 8c quietius usi sunt 8c gavisi seu adtunc gau- 
debunt 8c utebant' £t ult'ius de ub'iori gf a nra 8c ut pTatus 
Carolus 8c hered sui p'dc'i dc m statum vicecomitis decencius & 
honorificencius manutenere 8c supportare valerent dederira' 8c con- 
cesserim' p easdem Iras n ras patentes eidem Carolo 8c hered suis 
p'dc'is viginti marcas Hend levand 8c pcipiend annuatim eidem 
Carolo 8c hered suis p'dc'is de exitib* revenc'oib* fi rmis finib* & 
pficuis de & in com* Warr" quoquo modo em'gen acciden sive 
pvenien p manus vie* ejusdem conf p tempore existen ad festa 
Sc i Michis 8c Pasche p equales porc'oes put in eisdem Iris n ris pa- 
tentib' plenius continet' £t quia pTatus Carolus nunc dux Suff'ac 
nup vicccomes Lysle p eo qd matriraoniu seu maritagiu int' ip^ni 
ducem 8c ffatam Elizabeth* Grey nup* vicecomitissam Lysle modo de- 
funcV minime solempnizaf seu hit fuit sc~dm intenc'oem 8c volun- 
tatem n ras dc'o tempore confecc'ois Irar* n'rar' patenciu p'dcar* 
easdem If as nras patentes sibi in forma p'dc'a confectas nob' in 
cancellaf nfar' restituit ibidem cancelland ad intenc'oem & effc'm 
qd nos alias Iras if ras patentes de 8c in p'missis dilco 8c fideli nro 
Arthuro Plantagenet niiliti in forma sequen concedere dignaremr 
Nos nedum p'missa veruraeciara g'ta 8c laudabilia obsequia que 
p'fatus Arthurus Plantagenet miles multiplicit' nob* impendit in- 
diesq* impendere intendit necnon circumspeccoem strenuitatem & 
fidelitate ip'ius Arthuri intime considerantes ac p eo qd Ire patentes 
p'dc'i in dc'a cancellaria n'ra cancellat existunt ad intenc'oem 
supMc'am ut c'tam hem' scienciam de gr'a n'ra sp'ali ac ex c'ta 
f ciencia & mero motu nf is p'fatum Arthurum ad statum g'dum 




( 411 ) 

dignitatem & lionorem vicecomitis Lysle Erexiin' creavim' nolap 
vim' & pTccim' ip'mq' Arthurum in vicecomitem Lysle tenore 
p*senciu Erigim' nolam' p*ficim' & cream' eidemq* Arthuro nomen 
stilum statum & titulum vicecomitis Lysle iroposuim' dedim' & p'buim' 
ac p p'sentes imponim' dam* & p'bera' H'end & tenend eadem sta- 
tum g*dum dignitatem stilum titulum nomen & honorem p'fato 
Arthuro & hered masculis de corpore Elizabeth' ux'is ejus sorori* Sjc 
hcrecT Joh'is Grey nup' vicecomitis Lysle p*creatis sive p'creandii 
Volentes & p p'sentes concedentes p nob' hered 8c successorib' 
n ris qd p'fatus Arthurus 8c hered masculi p'dc e Elizabeth nomen 
statum gMum dignitatem stilum titulum 8c honorem p'dicf succes- 
sive gerant & hcant 8c eor' quilt gerat 8c heat 8c p nomen viceco- 
mitis Lysle successive vocitent' 8c nuncupent'' 8c eor' quilt vocitet' & 
nuncupct' Qdq' idem Arthurus 8c hered masculi p'dc'e Elizabeth 
successive vicecomif Lysle in omib' teneanf 8c ut vie" Lysle trac- 
tent' 8c reputent' & eor' quilt tenet' tractet' & reputet' heantq' te- 
neant 8c possideant d*cus Arthurus 8c hered masculi p'dc i 8c eor* 
quilt heat teneat 8c possideat Sedem & locum in parliamentis 8c 
consilijs n ris hered 8c successor' n rror* infra regnu n rm Angl int* 
alios vicecomites ut vicecomites Lysle necnon d'cus Arthurus 8c 
hered masculi p'dc'i gaudeant 8c utant' 8c eor' quilt gaudeat 8c 
utat' p nomen vicecomit* Lysle omib' 8c singulis talib' jurib' privi- 
legijs p*eminenciis 8c infunitaf in om'ib* statui vicecomitis rite & de 
jure ptincntib' quib' cet'i vicecomites d'ci regni n ri Angl ante hec 
tempora melius honorificencius 8c quiecius usi sunt 8c gavisi seu in 
p'senti gaudeat & utunt' Et insup de ub'iori gf a n ra & ut p'fatus 
Arthurus 8: hered masculi p'dc'i dt'm statum vicecomitis decencius 
8c honorificencius manutenere 8c supportare valeant Dedim' 8c con- 
cessim* ac p p'sentes dam' 8c concedim' eidem Arthuro 8c hered 
masculis p'dc'is viginti marcas p annu a festo Pasche ultimo p't'ito 
hcnd* levand & pcipiend' ahnuatim dc'am annuitatem viginti marcar' 
a d'co festo ultimo p't'ito eidem Arthuro 8c hered' masculis p'dc is de 
exitib' revenc'oib' firmis finib* 8c p'6cuis quibuscunq' de 8c in d'co 
com* if ro Warf 8c com" ifro Leyc" quoquo modo em'geif acciden 
crescen sive p'venien p* manus vie" eor*dem com" p' tempore ex- 
isterf ad festa Sc i Michis archi & Pasche p' equales pore oes Et 
hoc absq' aliquo feodo magno vel parvo in cancellar" n ra aut in ha- 
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nap'io ejuBdem cancellarie nf e p' p'sentib' Iris nf is patentib' ad 
Qsum nf m aliqualit* capiend' seu solvend* p't' viginti soiidos & qua- 
tuor denarios f m £o qd' exp'ssa mencio de v'o valore annuu aut 
de c'titudine p'missoi^ seu de alijs donis sive concessionib* p' nos 
p*fau> Arthuro Plantagenet ante hec tempora facf in p'sendb' mi- 
ne factmi" existit aut aliquo statuto actu ordinac oe p'visione sive 
restricifoe inde incont*riu facf edif ordinaf sive pVis* aut aliqua 
alia re causa vel mat'ia quacunq' in aliquo non obstanf In cujus, &c. 
T. R. apud Westnf xxv. die Aprilis. p* ip m Regem & de daf &c. 
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APPENDIX V 



PATENT CREATING ALICE LADY DUDLEY, WIFE OF 
SIR ROBERT DUDLEY, DUCHESS DUDLEY. 

[Referred to In page 172.] 

" Charles R. 

** Charles, by the Grace of God, King of England, Scotland, 
France, and Ireland, Defender of the Fayth, &c. : To all archbis- 
shops, dukes, marquesses, earles, viscounts, bishops, barons, knights, 
and all other our loving subjects, to whome these our letters shall 
come, greeting. Whereas in or about the beginning of the reigne of 
our deare Father K. James, of famous memory, there was a suit 
commenced in our High Court of Starr Chamber against S' Robert 
Dudley, K'. and others, for pretending himself to be lawfull beire to 
the honours and lands of the earldomes of Warwick & Leicester, 
as son and heire of the body of Rob* late Earle of Leicester, law- 
fully begotten upon the Lady Douglas his mother, wife to the said 
late Earle of Leicester, and all proceedings stayed in the Ecclesi- 
asticall Courte in which the said suit depended, for proofes of his 
legitimation : yet nevertheless did the said Court vouchsafe libertie 
to the said S' Robert to examine witnesses in the said Court of Starr 
Chamber, in order to the making good of his legitimacy. And 
divers witnesses were examined there accordingly, whereupon by 
full testimony upon oath partly made by the said Lady Douglas her 
selfe, and partly by divers other persons of quality and credit, who 
were present at y* marriage with the said late Earl of Leicester, by 
a lawfull minister, according to the forme of matrimony then by 
law established in the Church of England ; and the said S' Robert 
and his mother owned by the said late Earle of Leicester as bis law- 
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full wife and sonne, as by many of the said depositions remayning 
upon record in our said Court still appeare, (which we have caused 
to be perused for our better satisfaction therein ;) but a speciall order 
being made that y* said depositions should be sealed up and no co- 
' pies thereof taken without leave, did cause him the said S' Robert 
to leave this our kingdome ; whereof his adversaries taking advan- 
tage procurred a speciall Privy Seal to be sent unto him, comand- 
ing his returne into England, which he not obeying (because his 
honours and lands were denyed unto him) all his lands were there- 
fore seized on to the King our Father's use. And not long after- 
wards Prince Henry our deare brother, deceased, made overture to 
the said S"" Robert by special instruments to obteine his title by pur- 
chase of and in Kenillworth Castle in our county of Warwicke, and 
his manours, parkes, and chases belonging to the same, which upon 
a great undervalue amounted (as we ar^ credibly informed) to 
about fifty thousand pounds, but were bought by the said Prince 
our brother in consideration of fourteen thousand five hundred 
pounds, and upon his faithfuU engagement and promise of his 
princely favour unto the said S** Robert in the said cause to restore 
him both in honours and fortunes. And thereupon certain deeds 
were sealed in the nynth yeare of the reigne of our said Father, and 
fynes also then were levyed, setling the inheritance thereof in the sayd 
Prince our brother and his heires. But the sayd Prince our brother 
departing this life, there was not above three thousand pounds of the 
said snmme of fourteen thousand five hundred pounds, ever payd 
(if any at all) to the said S*" Robert's hands. And we our selves, 
as heire to the said Prince our brother, came to the possession 
thereof. And it appearing to our councell, that the said Alice Lady 
Dudley, wife of the sayd S' Robert, had an estate of inheritance of 
and in the same, descendable unto her posterity, in the nyneteenth 
yeare of our said deare Father's reigne, an act of parliam* was 
passed to enable the said Lady Alice, wife to the said S*^ Robert, to 
aliene her estate which she had by y« said S' Robert therein, from 
her children by the said S" Robert, as if she had been a feme sole ; 
which accordingly she did in the nyneteenth yeare of our said deare 
Father's reigne, in consideration of four thousand pounds, and fur- 
ther payments yearely to be made by us to her out of our Exche- 
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quer and the said castle and lands, which have not been accordingly 
paid unto her by us for many yeares, to the damage of the said 
Lady Alice and her children, to a very great value. Which S' Ro- 
bert setling himselfe in Italy within the territories of the great Duke 
of Tuscany, (from whome he had extraordinary esteeme,) he was 
so much favoured by the Emperour Ferdinand the 2nd, as that being 
a person not only eminent for his great learning and bloud, but for 
sundry rare endowments (as was well knowne,) he had by letters 
pattents from His Imperiall Ma*^ y^ title of a duke given unto him, 
to be used by himselfe and his heires for ever, throughout all the 
dominions of the sacred empire, which L" Pat* have been perused 
by our late Earle Marshall & Heraulds^ 

" And whereas our deare Father, not knowing the truth of the 
lawfull birth of the said S^ Robert, (as we piously beleive,) granted 
away the titles of the said earldomes to others, which we now hold 
not fitt to call in question, nor ravell into our deceased Father's 
actions, especially they having been so long enjoyed by those fami- 
lies to whom the said honours were granted, which we do not intend 
to alter ; and yet we, having a very deep sense of the great injuries 
done to the said S' Rob' Dudley and the Lady Alice Dudley and 
their children, and that we are of opinion that in justice and equity 
the possessions so taken from them do rightly belong unto them, or 
full satisfactio for the same, and holding our selves in honour and 
conscience obliged to make them reparation now as farr as our pre- 
sent abilitie will enable us ; and also taking into our consideration 
the great estate which she the said Lady Alice Dudley had in Ke- 
nil worth, and sold at our desires to us at a very great undervalue, 
and yet not performed or satisfied to many thousand pounds da- 
mage ; and we also casting our princely eye upon the faythfuU ser- 
vices done unto us by S' Richard Leveson, Knight of the Bathe, (who 
marryed y* Lady Katherine, one of the daughters of the said duke 
by his sayd wife the Lady Alice Dudley,) and also the great ser- 
vices which Robert Holbume, Esq^ hath done to us by his learned 
pen and otherwise (which said Robert Holburne hath married the 
Lady Anne, one other of the daughters of the said duke by his said 
wife the Lady Alice Dudley,) we have conceived our selves bound in 
honour and conscience to give ye said Lady Alice and her chidren such 
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honour and precedencies as is or are due to them in marriage or 
bloud ; and therefore we do not only give and grant unto the said 
Lady Alice Dudley the title of Dutchess Dudley for her life in 
England and other our realmes and dominions^ with such prece- 
dencies as she might have had if she had lived in the dominions of 
the sacred empire, (as a marke of our favour unto her, and out of 
our prerogative royall, which we will not have drawn into dispute;) 
but we also do further grant unto the Lady Katherine and Lady 
Anne her daughters^ the places, titles, and precedencies of the said 
duke's daughters, as from the time of their said father's creation, 
during their respective lives, not only in England, but in all other 
our kingdomes and dominions, as a testimony of our princely favour 
and grace unto them, conceiving our selves obliged to do much 
more for them if it were in our power in these unhappy times of 
distraction ; and we require all persons of honour, and other our 
loving subjects, especially our Earle Marshall, Heraulds, and Offi- 
cers at Arms, to take notice of this our princely pleasure, and to 
goveme themselves accordingly, and to cause the said places and 
precedencies to be quietly enjoyed, according to this our gracious 
intention, as they do tender our displeasure, and will answer the 
contempt thereof at their perells ; and we further comand and re- 
quire that our said Heraulds do make entries of this our pleasure 
and graunt in their offices accordingly. 

" In witnesse whereof we have caused these our letters to be 
made patents. Witnesse our selfe at Oxford the three and twen- 
tieth day of May in the twentieth yeare of our reigne. 

By the King. 

Willis, 
Convenit cum Recordo, 
Ita testor, 

WUl'm'8 Dugdale, 

Norroy Rex Armor." 
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APPENDIX No. VI. 



Minutes of Proceedings of the House op Lords in the drd 

AND 27th HeNRT VIII., SUPPLYING A ChASM IN THE FiRST 

Volume ot the Printed Journals. 

In some of the Notes to the proceedings on the claim to the Barony 
of risle, remarks are made on the hardship of rigorously insisting 
on Sittings in Parliament being proved, on the ground that the Rolls 
of Parliament are very imperfect, and that until the 1st Hen. VIII. 
when the Lords* Journals commence, no minute was made of the 
peers who attended, but of those only who were selected to be 
triers of petitions, or who witnessed a particular transaction in Par- 
liament. 

Since the 1st Hen. VIII. it has been considered that the Lords' 
Journals record the names of the peers who were present on each 
day of Parliament, with the exception of the years between the 7th 
and 25 th Hen. VIII., for which period the Journals are presumed 
to be lost ; but it will be seen from the following articles, that the 
Journals of the House of Lords are incomplete in other years of 
that reign, and that some of the original minutes of its proceedings 
have been dispersed. The importance of every Parliamentary do • 
cument, as well in relation to proofs of sittings as for other pur- 
poses, renders it desirable that an accurate copy of those articles 
should be inserted. 

The memoranda in question are preserved in the Harleian MS. 
No. 158, and they are not only unquettiouably contemporary with 
the time to which they relate, but bear internal evidence of having 
been written in Parliament as notes of the proceedings. 

B E 
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The two first of these articles are minutes of the proceedings on 
the 24th and 25th days of Parliament in the drd Hen. VIII., namely, 
Tuesday the 2nd, and Wednesday the 3rd of March, 1512. The 
bills which are there said to have been read on the 24th day of that 
Parliament, agree exactly with the entries on those days on the 
Lords' Journals' ; but the names of the peers who attended in Par- 
liament in the 3rd Hen. VIII. are not mentioned on the Journals, 
with the exception of the third day, the 6th February, when the 
King was present'. 

With respect to the proceedings on the 25th day of that Parlia- 
ment, no notice wkateoer occurs on the Journals, and it is manifest 
from the statement in the MS. that no business was then transacted ; 
but that in consequence of the absence of the spiritual peers, it was 
adjourned until the following day, and the next entry on the Jour- 
nals is for the 26th day of that Parliament. 



IHarleian MS. 158, f. 135.] 

** Memorand' q'd die Martis Vicesrmo quarto die Parliasnenli 
sc'do die Marcij fuerunt p*sentes subsc^pti dn i videl't. 

p' Archiep'us Cantuar* 

p' Ep*us London 

p' Ep'us Wynton 

p* Ep'us Landverf 

p* Ep*us Norwiceif 

p' Ep*us Couentr* & Lich' 

p' Ep*us Hereforde. 

p' Ep*u8 RofFcn 

p' Ep'us Exon 

Ep'us Chrencestr' 

Ep'us Bangoreif 
p' Ep'us Assauen 

1 Vol. i. page 14. « Ibid, p. 11. 
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p' Ep'us Meneuen 

Abbas Westnf 
p' Abbas s'ci Albani 

Abbas de Bury 

Abbas Glaston' 

Abbas de Ramsey 

Abbas b' Marie Ebor* 
p* Abbas de Redyng 
p* Abbas de Bello 

P* -— abbas de Hide [ski 

Abbas de Hulmo 

ed Abbas Wyncbecombe 

p' Abbas Cirencestr* 

p' Abbas de Walthanf 

Abbas s'ci Augustini Cantuar* 

Abbas s'ci Petri Gloucestr' 
p* Abbas de Burgo s'ci Petri 
p' Abbas de Colcestr' 
p* Abbas de Tewkesbury 

p* £p*us Dunoln 

p Dux Buk' 
p* Thomas Marchio Dors' 
p' Comes Northumbr* 
p* Comes Surrey 
p' Comes Salop' 
p* Comes Essex' 
p' Comes Kane' 
Comes Derby 
p' Comes Wyltes' 

Prior s'ci Johis Jflem 

Difs 'Ormonde 
p' Dn s CJyfforde 
p' Dn's Fyz Water 
p* Dn 8 Herberd 
p' Dn s Burgaybeney 

E m 2 
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p' Dn 8 Youche 

Dns Willoughby 
p* Dn a dela Ware 
p' Dns Dacre 

Dn » Ferrys 
p* Dn 8 Scroppe 

Dn"8 Fyzhewe 

Dn 8 Dudley 
p* Dn 8 Latymer 

Dns Stourton 
p' Dn 8 FyzWaren 
p' Dn 8 Beraes 
p' Dn 8 Haystyngs 
p' Dn s Mountioye 
p* Dn 8 Broke 
p* Dn 8 Conyars : 

Hodie recepta est billa Ric*i Fowler Militis delib'at', per canc\ 

Itnf billa conc'nens phisicos lecta est t*cia vice : lecta est cii ad- 
dicone, assent', et missa in domu Cocm. 

It'm billa conc'nens apparatu cu p'uisione eidem annex' a domo 
Coi adducta, lecta est. 

Itnf billa concernens Coriours lecta est iam p*mo. 
Itnf billa conc^nens conducco'em aquar' lecta est iam p^mo. 
Itnf billa conc'nens porpoysse lecta est iam p*mo. 
Itnf recepta est obiectio Edwardi Conway & Anne vx'is eiiis ad 
Csic) bill^in Joh'is Burdett p M' Rotulor* p Jo* More, Jun'. 

Itnf billa conc'nens portum Suth* adducta a domo Ccfi lecta iam 

p*mo. 
Itm" billa conc'nens Marchionem Dors' 8c alios itur' extra regnu' 

lecta est iam sc*do : & lib'ata solicitario, cum c'tis puis' eisdem 

bille annex' 
Itm" billa conc'nens Joh*em Burdett lecta iam p^mo. 
Itm* billa conc'nens Carolum Clyfforde lecta est iam p^mo. 
Itnf quedam billa coc*nens coberedes & in simull* Tenentes recepta 

est et adducta p porter. 

Itnf hodie recepta est billa conc'nens Juratas in London adduct' p 
p'fat' Joh*em More Jun' ex mandato d'ni Cane*. 
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Prouyded^ alway that it shalbe lefull' to all' mann' of psones to 

were all* suche apparell* as they and eu'y of them now have redy 

duryug the space of ij yeres nexte after 
made for ther owne weryng and vse aa l o ngc a a the ocid opparclF (*icj 

the makyng of 

s h a ll onduro this acte or eny thyng in the same conteyned nott 

w^stondyng and therof discharged by his or thor owne othes or 

othe in eny acc'one of dett or detinewe inditement or p*sentment 

herafter to be taken* or hadde a geyn* eny suche psone or psones 

for vsyng or weryng of the same. 

Prouyded also that yt shalbe lawfuU* to all' Mayres Recordes 
Aldermen' Shryffes Baylyffs Jurats of the Synke Portes and all* 
other hede offycers aswell* of all' Cytyes townes and bowroughe 
corporate as of the synk ports, afler' that they have ben* yn* eny 
suche office or Rome to vse and were all' suche apparell' as they 
dyde or vsed in tyme of occupacion' and exc'sysyng of theyr' seid 
offices or eny of them 

Prouyded also that yt shalbe lefuU* . . ry knyght* sonne heyre 
apparaunte shall vse 8c were . . her* apparell velbett Sykks & 
Furres in lyke mannr . . . forme as the Barons of the Kyngs 
Esche . . er* may d . . . 



[Ibid.fo. 135, 6.] 
Memorand' q*d die Marcurij viccsimo q'into die p'liamenti t*cio 
die Marcij fuerunt p*sentes susc'pti dn i. videl't : 
p' Comes Essex' 
p' Comes Kane' 
p' Dn 8 Mountioye 
p' Dn s Conyars 
p' Dn s Dudley, 
Hodie dn s Thesaurarius ex mandato dn i Regis dn o Cancellario 
ac cet'is dn is sp'ualib' absentib* & in conuocicoe occupatis con- 
tinuauit p'sens pliamentu* vsq* in crastinu' hora consueta. 

Hodie ex mandato dn i Regis 

' This commences on one side of the list of Barons, and is continued on the 
opposite side 
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The ibllowing relate to the Proceedings in the Parliament which 
met on Friday, the 4th of Fehruary, 27 Hen. VIII. 1536, of whidi 
Parliament, not the aUghtat notice occurs on the Lords Journals. — 
That a Parliament did meet on that day, is proved by the Rolls of 
Parliament', and by the Sututes of the Realm ; hence these MSS. 
supply a chasm in tlie Records of the House of Lords, and are con- 
sequently of great value. 

IHarleian MS, 158, f. 1S6\] 
Memorand* q'd die Ven*is videl't quarto die mensis Februarij Ad 
quem diem p*rogatum fuit p^sens pliament* Converunt P'ceres Spua- 
les & temporales loco consuet* quor' noia subscribunt" Anno r^ni 
dn i Henrici octaui Dei gr*a Anghe & Francie Regis fidei defensoris 
dn i Hib*nie ac in terra supremi Capit* £ccl*ie Anglicane Viceaimo 
septimo va 

p* £p*us Bangorn p' Dux Norff. 

p' Ep'us Elien p* Dux Suff. 

p* Comes Oxon 

p' Comes Rutland' 

p' Comes Wylteshire 

p' Comes Sussex 

p' Comes Huntyngton 
p* Abbas GUston 
p' Abbas de Waltham p' Prior S*ci Joh'is Jerlm" 

p' Dn s Awdeley 

p* Dn s Rocheford 

p' Dn 8 Talbott 

p* Dn s Dacres de Gyllyslond 

p' Dn 8 Ferrers 

p* Dn s Cobhhn 
Hodie dns Cancellar* Anglie declaravit P*cerib' tarn spualib' 
q'm temporalib' huius regni Anglie in Cam'a parliamenti congre- 
gat' Q' Thomas pmissione Divina Archiep*us Cantuar' misit ad eum 
vt obsecrare vellet Dnos in p*liamento congregat' constituere vnam 
diem in Septimana qui eis maxime necessar* videbif p Dn is spOa- 

' Piinled at the commenccmeat of the fint volume of the Lords* Journals, 
p. ccjdv. 
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Ubus in Convocacoe eor* circa oegocia eor*dem in Convocaco e h'it* 
£t p dn OS decret* fuit qd' die Lune px* sequen incipient Convoca- 
co em Tenend in Cathedrali eccFia s'ci Pauli London loco soli to et 
ita singulis septimanis vna dies videl't Luna p dn is spualibus con- 
stitut' est Et preterea p Dnos decret* fuit qd* nullatenus aliqHn 
aliam pret*mittent diem preter banc Lunam et Dn icam Quin pn tes 
adsint in Cam*a pliamenti p*dict* hora nona, ad tractand' circa 
negocia reipublic' necessar' huius regni Anglie. Et hac die nibil 
aliud actu fuit in Cam'a pred*ca Sed post declaraco em pred'cam 
Dns Cancellar' continuavit p*ns parliamentu in Crastino vsq' ad 
horam nonam." 



[Ibid. f. 136.] 

" Memorand' qd' die Sabb'i quinto die Februarij Secundo die 
P*liamenti post progacoem dni quor* noia subecribum' pTueniPt, 
va. 

p' Ep'usBath. 

p' Ep'us Elien p' Epif s DunlitiT 

p' Ep'us Bang" p' Dux Norff. 

p' DuxSuff. 

p' Comes Oxonie 

p* Comes Westm' 

p' Comes Derby 
p* Comes Rutland' 
p' Comes Wyltshire 

p' Abbas S*ce Marie Ebor' p' Comes Sussex 

p' Comes Huntyngton 

p' For S'ci Joh'is Jerlm" 
p' Dn s Rocheford' 
p' Dn s Dacres de Gyllysland^ 
p' Dn 8 Cobham' 

r From the very careleu manner in which these valuable papers are fastened in the 
volume, these names are nearly covered by a piece of white peper being pasted 
over them. 
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p' Dns Talbott 
p* Dns Ferrers 
p* Dif 8 Powez 
p* Dn s Sands 
p* Dn 8 Vaulx 
p* Dn s Bray 

Dn 8 Cancellarius Continuauit hoc p'sens pliament' vsq ; in diem 
M'tis px' bora consuet." 



llbid, f. 137-8.] 



Meniorand' qd* quarto die niensis Februarij Anno R. R. Henrici 
octaui xxvij"" recept* sunt Pre pcur' in quib' Abbas Salop* sub 
Regia gracia Absens Attesta Rev'end' in Xpo p'rem 

Joh'em Abb*em de Hyde eO Rob*tum Abbatem exemti Moniasterij S'ce 
Cruc' de Waltham suu Constituit esse pcur', cofdundim et divisim.^ 
o Eodem die Recepti* sunt I're pcur* in quib; Abbas dc Abyngton" 
A pliamento Absens sub Regia licencia Attestante Mag'ro IVelUs- 
horn Constituit Abbatem Westm' suu esse pcuratorem. 

Eodem die Recept' sunt Tre pcur in quib* Prior de Coventr* 
sub Regia gracia Absens Attestante Mag'ro JVigeston Constituit* 
Abbatem S*ci Petri Westm' suu esse pcur' 

EodnT die Recept' sunt Tre pcur' in quib' Dn"s FytzWaren" sub 
gracia Regia Absens Attestante Thoma Duce Norff' Dnm Sands 
suu Constituit esse pcuratorem. 

Eodem die Recept* sunt Tre p*cur' in quib; Dn s Delaware A 
pliament' absens sub Regia licencia Attestante Thoma Cromwell 
principale Secretor' Dn i Regis, Dn m Rochefford' suu Constituit 
esse pcuratorem Remanent' cu eodem Thoma Cromwell* 

Eodem die Recept* sunt I're pcur' in quib'; Rob'tus Cicestreif 

' The words in italics are an interlineation. 

' The words in italics have been subsequently added. 
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Ep'us sub Regia gracia abdens Attestante Thoma Comite Wiiti^ 

SU08 Constituit esse pcur* 

SoP Hodie videFt Sexto die mensis Februarij A* supM'co Recept' est 
biUa manu Regis sionat' in quo Abbas de Tborney a pliament' 
Absens sub Regia licencia Attestante. 

+iSor Hodie videl't septimo die mensis Februarij A* p*d*co Recept* 
sunt Tre pcur* in quib ; Ep'us Carliolenc' sub Regia gracia Absens 
Attestante Willnfo Kyngston Mitit' Cutb'tum Dunolen Epnf suu 
Constituit esse pcur' 

o. Sol* Hodie videl't nono die mensis Februarij Anno Sup^*co Recept' 
sunt Tre pour' in quibus Abbas de Ramsey a pliamento absens sub 
~ Regia licencia attestante Joh*e Russ . . . Jtft > . . . 

O-^SoP Hodie videl't decimo die mensis Februarij Anno sup^'co Rece 

pcur in quibus Ep'us Meninen sub Regia licencia a plia- 

ment' Absens Attestante Ep'os London & Lyncoln suos 

constituit esse pcuratores. 

o^Sol* Hodie videl't xij^ die mensis Februarij A" p*d*co Recept' sunt 

in quib; dn s Lumley sub Regia licencia a pliament' Absens 

Attestante Thoma Cromwell principali Secretorio dn R*, Georgiu' 
dn*m Rockefordi suum constituit esse pcur*. 

o+SoT Hodie videl't xv"° die mensis Februarij A** Sup'd'co Recepte 
sunt Tre pcur* in Quibus Comes Northumbr' sub Regia licencia a 
pliament' absens Attestante Thoma CrumxtxW Thomam Comit' Wil . . 
. . . suu" constituit esse pcurat'. 

Hodie videl't vicesimo secundo die mensis Februarij Anno in- 
frascr' Recepte sunt Tre procur' in quib ; Comes Arundell sub Re- 
gia licencia a pliamento Absens Attestant' Thoma Comite Wiltsh' 
dc'm Thomam Comit' Wiltsh'' et Georgiu dn m Rocheford suu con- 
stituit esse procurat' Et Remanent cu Comit' Wiltsh'. 

* The words in italics have been subnequently added. 
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SoP Eodem ^ Recept* sunt Tre pcur' in quib* Abbas t'ci Johls 
Colcestrie sub Regia Ikencia A pliaroent* Absens Attestanle Thoma 
Awdeley Cancell' AngV Comitem Oxon & Comitem Sussex* Nec- 
non Reu'endos patres Abbatem Burgi s'ci Edmudi Abbatem de 
Hida & Abbatem S'd Benedict de HuUno^ suoa coostituit eaae 
pcur*. 

SoP Eodem die Recept' sunt Tre in quib; Abbas de Evesb^m sub 
Regia licencla a pliamento absens Attestante. Reu'endu 

in Xpo p'rem Joh'em Abb'em de burg* s'ci Ed*i suu coostitoit esse 
pcurat* 

SoC Eodem die Recept' sunt I're pcur' in quib; Abbas de Wiocbe- 
combe sub regia licencia absens attestante Mag'ro Kingeston et 
Mag'ro Welcbe Reu'end* in Xpo p'rem Abb'em WesUn' suu coQsti- 
tuit esse pcur' 

Eodem die Recept* sunt Tre pcur' in quib; Abbas de Glaston- 

SoC sub Regia licencia absens attestante Ep'm Bang' suu con- 

stituit esse • 

•f SoT Hodie videl't xxiiij^ die Februarij Recept' sunt Tre pcur' in 
quib; Abbas de Berdney sub Regia licencia Absens Attestante 

Abb'tem de Waltham s'ci Crucis suum 
constituit esse pcur* 

Hodie videl't xxvj^" die Februarij Recepte sunt I're pcur' in 
quib ; Dn s Conyers sub Regia licencia absens attestante Henrico 
Norreys Georgio Lawson. 

> loterlined, and added aiterwards. 
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ADDENDA. 



Paob 246. — It ig erroneously said in note ft, page 246, that no 
question of Precedency is noticed on the Rolls of Parliament where 
the parties were below the rank of Earls, a mistake which arose 
from there being no reference to the following instance in the Index 
to that work under the word " Precedency." 

In the 4th Hen. VI. 1425, Reginald Lord Grey of Ruthyn, pre* 
sented the following petition :— - 

'* To the right high and myghty prynce, Due of Bedford and alle 
the lordes of this present Parlement Louly besechith sou Reynald 
de Grey, Lord Hastynges, Weyfibrd, and of Ruthyn, to remembre 
the Bille nou late I put to our sovereyn lord in this present Parle- 
ment for my place of Sete to me acustomed, the whiche I have at 
alle tymes pesybly used and occupied, bothe in Conseiles and in 
Parlements, into the tyme that nou late John Lord Talbot usarped, 
and wrongfully put me out. That ae, my Lord of Bedford^ and alle 
my lordes, wile consideren the wrong and the grevance of me die 
the said S' Reynald, and do me right in this seid present Parle- 
ment. Also, qwher that I am bounde to the pes, and have founde 
surete, the whiche surete I purpose never to atempte nor breke. 
Wherefore plese sou my lord, and all my lordes, that the seid John 
Lord Talbot be charged to finde sufiSceant surete to here pes to me, 
and alle the Kynges peple, in this present Parlement, the whiche 
surete may be here enacted, and of record*." 

There is no notice on the Rolls of Parliament of any other pro- 
ceedings on the subject. 

Whilst alluding to Precedency, it may be desirable to add, that the 

> A4. Parj. vol. iv. p. 312. 
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dispute on the point between the Earls of Arundel and Devonshire 
in the 24th Hen. VI. 1446, was referred by the king to the lords in 
parliament ; but they not having time to settle the question, liis 
Majesty, by their advice in the parliament in February, 27 Hen. VI. 
1449, commanded that the judges, then present should hear and 
determine the claim, and report thereon to the King and to the 
lords in the said parliament. 

The Judges, however, after ascertaining the facts, declared that it 
was *' mater of parlement longyng to the kynge's highnesse and to 
his lords spirituell and temporell in parlement by theym to be 
decydedand determyned;** and the King, by the advice and with 
the assent of the lords in parliament, consequently determined the 
claim in favor of the Earl of Arundel'. 

It would appear from the arguments of counsel on the occasion 
of the claim to precedence by the Earl of Arundel, the Earl Marshal, 
over the Earl of Warwick in the 3rd Hen. VI., that the manner in 
which the names of peers occur in testes to patents, as well as in 
other public instruments, indicated their precedency. Sir Walter 
Beauchamp, the Earl of Warwick's counsel observed '* that in Pa- 
tentes writyng of Kyng Richard^ where that he yaf to Thomas 
Due of Gloucester, both Holdemesse and Okeham, that in the 
testes is write, my Lordes Fadre of Warrewyk, byfore my Lordes 
Fadre Mareschall. Also the same Wauter seyeth^ that in Kyng 
Richard tyme, there was a Lettre sent unto the Pope for provision 
and other matters recessaries for this Roialme in whiche Letter was 
write the names of Dues and Erles of this Lond, and in that Lettre 
was writen the name of my Lordes fadre of Warrewyk, bifore the 
name of my Lord Mareschall, fadre to my Lord that nowe is and 
the lettre sealed with her seales in the same ordre^.** The counsel 
for the Earl Marshal explained the cause of the fact alleged by Sir 
.Walter Beauchamp by saying, that the said Earl had neither the 
arms nor the inheritance of Thomas de Brotherton, for his grand- 
mother the Countess of Norfolk was then alive ; but so far from de- 
nying that the place where names occur as witnesses to patents 
indicated precedence, he proceeded to cite patents of the reigns of 

* Ret, Pari. vol. v. p. 148. « Ibid. vol. iv. p. 267 b. 
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Henry the Third and Edward the Third, in which the name of the 
Earl of Norfolk occurred before that of the Earl of Warwick'. 



Page 284. — In the note to page 2S4, the accuracy of Lord 
Redesdale's opinion, that the words to *' heirs of the body** of the 
grantee of a dignity, were not considered to have the effect of con- 
veying a peerage to such heirs, is questioned ; and as the case of 
the earldom of Norfolk tends still further to support the doubt 
which is there expressed, that case is here stated. 

In the 6th Edw. II. the King created his half-brother, Thomas 
de Brotherton, Earl of Norfolk, which dignity, the patent states, 
had fallen into the hands of King Eldward the First in consequence 
of the surrender of Roger le Bygod in the dOth Edw. I. The limi- 
tation to Brotherton was " H abend' et tenend', eidem Thome, et 
heredibus suis de corpore suo legitime procreatis." The earl died in 
1338; and Margaret, his eldest daughter and eventually sole 
heiress, became Countess of Norfoll^, She died in 1399 without 
male issue, when the title devolved on her grandson and heir, 
Thomas de Mowbray, (son of Thomas de Mowbray, who in 1 397 
was created Duke of Norfolk, but which dignity was erroneously 
presumed to have been forfeited on his death,) the Elarl Marshal 
and Earl of Nottingham. In the 3rd Hen. VI. he claimed prece- 
dence of the Earl of Warwick, but before the dispute was settled 
he presented a petition claiming the Dukedom of Norfolk under the 
patent to his father ; in which petition he prayed that he might be 
so reputed, " saving always the title, right, and possession of me, 
and mine heirs of my body coming, as Earls of Norfolk to my 
place in this high Court [of parliament] above my said cousin of 

> Ibid. p. 269 b. 

- By the title of " Margvete Countetse de Norfolk et Dame de Segrave/' ahe peti- 
tioned the King in parUameot in the Itt Ric II. 1377. Rot. Pari. vol. iii. p. 30. 
She was styled " Dame de Northfolk" in the 17th Ric. II., Ilrid. p. 327. 
In the 20th Ric. II. she was styled by the King» in a patent, " our dear cousin 
Margaret Countess of Nofolk." Ibid, p. 344 ; and when she was created Duchess 
of Norfolk in the 21st Hie. II. the words on the Rolls of Parliament are " Notre 
Seignur le Roy veulent honorer, enhauncer, et encrescer le Noun et TEstat de sa 
lionurable Cousine, Margarete Mareschall, CmuiUuc dt Nortkfolht,'* &c. Ibid, 
p. 355. 
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Warwick and his beira, because the name of Duke of Norfiilk is 
tailed to me, to my kdrs maiet rf my body eommg^ and die name of 
Earl of Norfolk is tailed to me, and to my kdrs of wty^hody coming 
generally. Beseeching meekly unto your high and noble grace, 
that this my supplication and all other matters unto this your said 
parliament by me and mine counsel notified, ministered, and de- 
clared, in proof of my place for to be had as Earl of Norfolk, above 
my said cousin of Warwick, may be, in this your parliament, en- 
tered, and of record enact.*" 

These facts establish that the words ** heirs of the body" of a 
grantee were deemed to convey a dignity to his heirs-general from 
the 12th Edw. III. 1338 to the drd Hen. VI. 1424, which embraces 
the period when the case of the earldom of Suffi)lk, to which Lord 
Redesdale aDuded, took place : hence the only question that can arise 
on that case is, whether when a dignity, granted to heirs-general by 
patent, fell into abeyance^ the Crown had the power of conferring 
it on any other person than a co-heir^ or whether the co-heirs of 
the Earl of Suffolk were unjustly treated. It might be deserving 
of inquiry, whether the earldom of Norfolk, created by patent of 
the 6th Edw. 11. to Thomas de Brotherton, and which fell into 
abeyance between the Lords Howard and Berkeley on the death of 
Anne, daughter and heir of Thomas Mowbray, Duke of Norfolk, 
does not still remain in abeyance ; or whether it was determined by 
the grant of the earldom of Norfolk to Thomas Howard, Earl of 
Anmdel, in 1644; but as the former grant was to heirs-general^ 
and the latter to the heirs male of the said Thomas Howard, the 
said grant of 1644 would, according to the decision in the Lumley 
case, probably be deemed a creation of a distinct dignity. 

» Rot. Pari vol. iv. p. 272. 



ERRATUM. 



A mistake ocean in the note to page 109. by its being said that the title of " Lady 
nde" WIS attributed to Margaret Countess of Shrewsbury on her monument : the 
fct it, that the title in question with that of Tyes were ascribed to A^r mcKW Eliza- 
Wth Coimten of Warwick in the inscription alluded ^o. See note, page 9. 
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ABEYANCE. — Slid to be geienlly tenniimttd in ftrom of the eldest co- 
heir» 110. 

ALIENATION.— S^ DioNincs. 

ATTAINDER of JobB Dadley, Duke of NertlmmberUBd, for bigfa treason, 13. 
— Bfiectof» 2l«— Doabtfol komhinmowod by tlM Act of Restormtion 
of his chiMien, t2 ; said to be whoUj removed hj that act, 92, 93. 
136. — Denied en the pveoedeiit of tbe BeaoMnt ease, 93, note.— 
Hie said act aHeded to by the AttoiMj-General, 14S. 

ATTORNEY-GENERAL, Report of the, 17 to23.~OaghttohaTe an assist- 
ant on claims to peerages, 141, 1€2. 

BERKELEY, Barout or, title of, asoiibed to the Coimteas of Warwick, 9, 
noT^.— Claimed by Colonel Berkeley «s a barony bv tenure, 318 to 
406.— Letter of the Chief Baron in the 14th Hen. VIII. on the sub- 
ject, 325. — Observations on the precedency of the Barons Berkeley, 
327. 334 to 344. — Cfadm to preoedenoe oy Loni Berkeley, Ump, 
Car. II. 328.— Claim to the £abldoh in 1810 noticed, 329, 330. 
— Extracts from the case of the present claimant of the Barony, 331. 
340 to 344. 346 to 3fiO.— Observations on the merits of the claim, 
334. ct mq. 360.— Pedigree of the descent of die barony, 345. — On- 
^nal barony created by writ 23rd Edw. I., p re s u m ed to be now vested 
m the co-heirs of the Countess of Warwick, 834. 405. — Petition of 
her eldest co-heir on the subject to the Uooie in 1828, 405, nou, 

Lord, covenants to use the arms of I'Isle on bn marriage with the 

heiress of Warine Lord Tlsle, 7. 

BARON or NO BARON, how to be proved, 165. 186. 

BARONIES JuBB UxoRss, allusions to, 78, note, 110. 

BY Patbnt, earliest instances of, 192, nod* 



— BY Tbxure, the existence of, denied, 83. 86. 127. — Said to con- 
stitute the possessor one of the " Grants*' of the land, 130, note, 131. 
— Claim to the barony of Berkeley as a barony b? tenure, 318, «t 10^. 
— General remarks on the suhMCt, 852 to 408. — Opinion of Sir 
Francis Bacon and Sir Ralph Crew thereon, 392, iidC^. — Observa- 
tions on, by the Lords* Committees on the Peerage, 406. — Decisions 
relative to, 894. 397. 407. 

BY Wrft. — Arguments on the creation ^d descent of, 126, 127. 



178. 180, et Hq., 193, 194. 196 to 205.— Baronies by Writ not af- 
fected by subsequent creations to the heirs of such baronies to dig- 
nities of the same names, 80, ncfte. 111. 114. 136, 137. 333. — Opinion 
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Grey of Ruthyn, Lord, hU claim to precedency of Lord Talbot. 

Howard de Wai.dex, 198. 

KiLPEC, 401. 

Maltraver8» 351. 379. 

mordavnt, 122. 

Mowbray, 340. 

Neville. See Abergavenny. 

NoRfOLK, Earldom of, 419. 

Osweldfstre, 351. 379. 

Percy, 333, note. 

Powxs, 46. 94, note. 

PuRBBCE, 128, 129. 194, 195. 

Roos, claimed as a barony by writ in 1616, and also as a barony 
by tenure, 391.— Statement of that claim, 391 to 394.— Pedigree 
of the descent of, 393. — Again claimed in 1804 as a barony by 
writ and as a barony by tenure, 401. 

Sandford. See Badlesmere. 

Stafford, Viscountry, 268. 

Stoitrton, 122. 

SrRANGE, 333, note. 

SvFFOLE, Earldom of, 284. 

Talbois, 78, notg» 102, naU, 110. 250, neie. 

Warr, La, 64. 136. 213.— Barony of, allowed to the heir-male 
temp. EHz. 333, nof«.— Precedency of, 341. 

WiLLouonBY OF Eresby, precedence of the barony of, 341. 

Winchester, Bishop of, 122— fully sUted, 122, note. 

ZovcnE, 204. 

Variov!) other Uaroniks are alluded to in the notes to pages 
101, 102, 103, 104. 

CHARTERS of the creation of John Talbot as Baron de lisle recited, 10. 18.— 
A copy of, 32. 263.— Obsenrations on, 18. 1 14. 134. 165 to 166. 234. 
264 to 270, 265, notm, 266, notes.- Allegations in the, proved to be 
false, 10. 37. 84, et seif,, 158. 170.— Creation of Sir fklward Grey as 
Baron de Tlsle recited, 11. — Copy of, 35.— Titles not always properly 
applied in charters and patents, 39, iwte. — Charters granted in con- 
sequence of false averments are voidable, 84, note. — Persons claiming 
under charters are bound by the averments in, 156. 161. — Statements 
in charters not to be separated, but taken together, 157. — Copy of 
the Charter creating Sir Arthur Plantagenet Viscount Tlsle, Appendix, 
No. IV. p. 409. — <)f that creating Alice Dudley, Duchess Dudley, 
Appendix, No. V. p. 413. 

CLAIMS TO PEERAGES, Lord Redesdale's observations on the want of 
proper attention on the part of the House as to the truth of claimants 
sUtemento, 275, 276. 286. — ^The Chancellor's remarks on the same 
subject, 278. — In claims to peerages the pedieree is not gone into 
until the title of the dignity is made out, 288. — Not barred by a lapM 
of time, 106, noie, 316. — Opinion of Lord Redesdale and Lord Erskine 
on the point, 107, note. 

CO-HEIRS of the barony of Tlsle, R, 9. 23.— Notices of claim necessary to be 
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given to other co-heiri, 29, 30, note, 49. 140. — Pcdigreoi of, how Car 
neoessaiy to be proved, 48. — Whether the attainder of a co-heir afiects 
the right of his representative in the dignity, 93, 94, 95, and noCo, 
139. 

DIGNITIES not alienable by fine or surrender, 112, and 112 note, 113, 114. 
128. 194. 264. 407. — Remarks on the surrender and alienation of, 
143. 195. 408.— Sm Baronies and Patents. 

DUDLEY, Alice, Duchess, 45. 169. 171. 252, et m^.— Copy of the Patent 
creating her Duchess Dudley, Appendix V. p. 413.— -Sib Robxht, 
the question of his legitimacy alluded to, 46. 88. temp. Hen. VIII. 
92. 166. 170. 249. 250. 256. 

EVIDENCE, questions of, on the admissibility of a certain record, 172, 173. 

FINES. — See Paruam&nt. 

GREY.— Sm l'Isle. 

HEIRS GENERAL, limitations to, in patents, remarks on, 284, note. 

HERALDS' RECORDS, how far evidence, 172. 

HOWARD, Laoy Douglas. — See Lucsster. 

INSULA.— &« l'Isle. 



JOURNALS OP THE House of Lords, produced to prove the descent of peen, 
46. — Not a record of parliament, 59. — Remarks on, 58, note. — 
Original notes uf proceeding in the House of Lords in the 3rd and 
27th Hen. VIII. in the Bntish Museum, printed verbatim, bocauae 
they are not in the printed copies of the Lords' Journals, Appendix VI. 
p. 416. 

LEICESTER, Robert, Earl op, his alleged marriage with Lady Doaglma 
Howard adverted to, 166 to 170, 251. 255.— Joceumb, last Earl of, 
claim of his illegitimate son to his estates alluded to, 255. 

L'ISLE, creation and descent of the barony of, I, et teq. — Co-heirs of th« 
barony of, 8. — Title of, assumed by the Earl of Warwick, 8. — John 
Talbot cieated Baron and Viscount l'Isle, 9, 10, tee Chartbrs.^ — 
Edward Giey created baron and viscount, 11, 12. — Sir Charles 
Brandon created viscount, 12, and Appendix, No. IV. p. 409. — Sir 
Arthur Flantagenet cieated viscount. 13, and Appendix, No. IV. 
p. 409.— John Dudley created viscount, 13.— Ambrose Dudley cieated 
baron, 13. — Robert Sidn^ created viscount, 14. — Report of the 
Attorney-General on the claim to the barony of, 17. — Frequent re- 
vival of the title of, stated, 118, and in the Preface. — ^Discussion on 
the word " De l'Isle" and "Insula," 140, 141.— The creation of 
the barony in 22nd Hen. VI. alluded to, 382.— Pedigree of the de- 
scent of, 1. 

NOTICE to be given to co-heirs though not petitioners. — See Co-heirs. 

PARIS, MATTHEW of, " Historia Maior," reasons for believing that it 
was not written until after the 3rci Edw. I. 365, nott, 

PARLIAMENT, Attendance op Peers in, contended that if a peer had not 
attended he would have been fined, and that the fact of there being no 
record of such fines is negative proof that he did attend, 76. — Lonl 
Coke's observation on, 218 to 222, 219, not^.- Non-attendance 
in, punished by fines, 60. 63, and note, 67. 87. 122, 123, noie, 213, 
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213. — Deemed a contempt, 63, note, — What excuses held to be lufE- 
cient Tor non-attendance, 66, note, — Dispensations from attendance 
sought as a great favour, 64, 65, note, 213. — Statutes to compel at- 
tendance, 63, note, 149. 182. — Instances of adjournments of Parlia- 
ment in consequence of non-attendance of all tne peers, 71, 72, 73, 
notes, 74, 75. 

Sittings in, arguments on Proofs of*, 121. 150, et teq., 186 to 190, 209. 
—Pioofi of, in the Botetourt case, 133, 134, note, 15^, 154. 209 to 
213. 224 to 233.—Must be by the Rolls of Parliament, 146. 150. 
223. — Remarks on, 58, note, 61, note, — To be presumed from a con- 
secutive series of writs, 60. 67. 129, 130. 133. 180 to 184. 186, note. 
— Hardship of insisting on sittings being proved by the Rolls of Par- 
liament, 61, note, 87, 217, note, — Difficulty of proving by records, 
133. — Observations on proving sitting by the " Kecorasof Parlia- 
ment," 58. 206. 209. — Recital in a charter that certain persons have 
sat in parliament as peers, adduced as mooh of sitting, 31. 77. 83. — 
Objected to, 156. — Presumed proofs ot sitting of Gerard de Tlsle, 3, 
note.— Of Warine de I'lsle, 71, et nq,, 147, tt toq,, 215.— Sittings 
in consequence of a writ without a patent, constitutes a barony de- 
scendible to heirs general, 55. 87. — Sittings indipensable, to create a 
barony by writ. Appendix, No. I. — Doubted it such was the law, 
temp. Hen. VIII. 325, note. — Piesumed sittings in the 21st Hen. 
VIII. not on the Lords* Journals, 326, note, — Evidence of, in the 3rd 
and 27th Hen. VIII. not on the printed Journals, but from part of 
the original Journals, Appendix, No. VI. p. 417. 

Writs op Summons to, alone, without sitting, will not create a de- 
scendible dignity, 57, Appendix, No. I. — Reasons for doubting if 
such was the law, temp. Hen. VIII. 325, note. — Purport of, 62. — 
Instances of omissions of, to heirs of barons by wnt, cited, 120. 
256, note. — Titles used in, to barons, 140.— Place where names occur 
in, no proof of precedency, 68, note, 70, note, 247, 248. — Arguments 
on, 181, etteq. 

** Per Auctoritatb Parliamenti,'* discussion on the meaning of the 
words, 110. 164. — Evidence on, 171. 

PATENT, dignities granted by " to heira general'' presumed by Lord Redes- 
dale not to be descendible to heirs general, 284. — Doubted, 284, 
note. — Remarks on the subject, 429. — See Baronies by Patent. 

PATENTS.— &» Charters. 

PEDIGREES of the Barony of L'Isle, p. 1. — Abergavenny, 388.— 
Berxeley, 345. — Botetourt, 317. — Despenssr, 388. — Rocs, 393. 

PRECEDENCY derived from the first writ on record, though no proof of 
sitting can be shown for the taron to whom it was addressed, when 
proofs exist of the sitting of his descendants, 54, note. — No evidence 
of, afforded by the place where names occur in writs of summons, 68, 
note, 70, note, 247, 248.— Remarks on, 245. 267. 268. 427.— In- 
stances of disputes about, on the " Rolls of Parliament" and " Lords' 
Journals" before the 3rd Jac. I. 246, note, 427. — Soe Bxreeley. 

RESTORATION IN BLOOD, act of, for the children of the Duke of Nor- 
thumberland, copy of the, 40. — Does not purge an« attainder of high 
treason, 93, note. 



* References to such Proofs of Sittings as occur on the Rolls of Parliament, 
are printed iii the Synopeunfthe Petrage, 2 vols. 12mo. 1834. 
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SURRENDER.— See Dignities. 

TALBOT.— See l'I»le. 

TENURE.— See BAmoxiss. 

TIME, efiect of a lapse of, on dignities, 106, note, 316. 

TITLES, proof that they were not always properly appfied in patents, 39, note. 
— When other titles were first used in wnts of summons to barons 
besides their proper names, 140. 

TYES, notice of the descent of the barony of, and reasons for deeming that 
Gerard de I'lsle was summoned ^'ure matrU, Alice, sister and sole heir 
of Henry, 2nd Baron Tyes, 1, note. — Title of, ascribed to the Coun- 
tess of Warwick, 9, note, — Barony of, adverted to by Lord Redes- 
dale, 139. 

WILLS. — Date of the earliest original wills, and earliest copies of wills, in the 
Prerogative Office at Doctors' Commons, and practice of formerly de- 
livering the original wiHs to the executors, 151, note. 

WRITS of Summons — diat of the 16th Edw. III. presumed not to be a sum- 
moos to Parliament, 312, note, — See Paruament. 



LONDON : 

PKIMTKO SV C. BOWOItTH, BBI.UYARO, 
TKMPLB-BAR. 




Books publiftied by 

William Pickering. 

ERMONS by Henry Edward Man- 

ning, M. A. Archdeacon of Chichefter. 
Vol. I. Seventh Edition. 
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M.A. Second Edition, 8vo. 41. 

Six Sermons, preached before the Univerfity 
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of the Garter. Third Edition, fcp. 8vo. with Portrait, 6j. 

An Outline of the neceflary Laws of Thought; 

a Treatifeon Pure and Applied Logic, by the Rev. W. Thom- 
fon, Fellow and Tutor of Queen's College, Oxford, Second 
Edition, enlarged, fcp. 8vo. 71. 

*' A very acute work, and learned." — Profejfor De Morgan. 

Leftiires on Modern Hiftory, from the irrup- 
tion of the Northern Nations to the clofe of the American 
Revolution, by William Smyth, Profeflbr of Modem Hiftory in 
the Univerfity of Cambridge. 2 vols. 8vo. Fifth Edition, i/. i j. 

Profeffor Smyth's Lectures, the Second and 

concluding Courfes. On the French Revolution. 3 vols. 8vo. 
Third Edition, i/. iix. 6^. 

The Correfpondence of Sir Philip Sidney 

and Hubert Languet, now firft coUeftcd and tranflated from 
the Latin. With Notes and an Introdudtion by the Rev. S. 
A. Pears, M. A. Fellow of C.C.C. Oxford, 8vo. lOj. 6^. 

Bacon's Eflays and Wifdom of the Ancients. 

by Bafil Montagu, fcp. 8vo. 5/. 

Bacon's Advancement of Learning, fcp. 8vo. 

Bacon's Novum Organum, or True Sugges- 
tions for the Interpretation of Nature, fcp. 8vo. 5/. 

Byrne's Euclid. The Firft Six Books of the 

Elements of Euclid, in which Coloured Diagrams and Symbols 
are ufed inftead of letters, for the greater eafc of learners. By 
Oliver Byrne, 4to. fewed, 2ij. 

*^* By the aid of Colours, the Diagrams are quickly com* 
prehended and permanently imprefled on the memory : and 
the attainment of this Science is rendered eafy. The learner 
will acquire the knowledge of Euclid in one-third the time he 
can do fo by any other edition. 



William Pickering. 7 

Pickering's Aldine Edition of the Poets. 

Price 5x. each volume, in cloth boards, or lox. bd. bound in 
morocco by Hayday. Each Author may be had feparately \ or 
complete fets, 53 volumes, price 13/. 5 J. in boards. 



H. Kirke White. 

Milton, 3 vols. 

Parnell. 

Pope, 3 vols. 

Prior, 2 vols. 

Shakefpeare. 

Spenfer, 5 vols. 

Surrey and Wyatt, 2 vols. 

Swift, 3 vols. 

Thomfon, 2 vols. 

Young, 2 vols. 



A ken fide. 
Beattie. 
Burns, 3 vols. 
Butler, 2 vols. 
Chaucer, 6 vols. 
Churchill, 3 vols. 
Collins. 

Cowper, 3 vols. 
Dryden, 5 vols. 
Falconer. 
Goldfmith. 
Gray. 

'' A complete colleftion of our Poets, with well written 
Memoirs, and eood readable type is a defideratum ; and from 
the works fcnt forth we feel aflured that the Aldim Edttton will 
fupply the want.'* — Athenaum. 

Eflays written in the Intervals of Bufinefs. 

Fourth Edition, fcp. 8vo. 5^. 

T!he Four following by the fame Author. 

Friends in Council : A Series of Readings, 

and Difcourfe thereon. Poft 8vo. Book the Firft. Third 
Edition, 6j. 

Friends in Council. — Book the Second, juft 

publifhed, 9;. 

The Claims of Labour. An Eflay on the 

Duties of the Employers to the Employed, fcp. 8vo. Second 
Edition, with additional EfTay, 6;. 

The Conquerors of the New World and their 

Bondfmen, being a Narrative of the principal Events which led 
to Negro Slavery in the Weft Indies and America. Vol. I. 
poft 8vo. 6j. 

Friends and Fortune, a Moral Tale, by Anna 

Harriet Drury. Fcp. 8vo. 7X. 

^^ Life, motion, delicacy and humour are to be found in Mifs 
Drury 's tale." — Atheneum. 



■ 

8 Publijhed by W. Pickering. 



' Bifliop Taylor's Rule and Exercife of Holy 

Living and Holy Dying. 2 vols. fcp. 8vo. lox. 

BiQiop Taylor's Great Exemplar of Sandtity 

and Holy Life, defcribed in the Hiftory of the Life and Death 
of the ever blefled Jefus Chrift the Saviour of the World. 
3 vols. fcp. 8vo. 1 3 J. bd. 

Fuller's (Tho.) Holy and Profane State, fcp. 

8vo, 6j. 

Fullers Hiftory of the Holy War, fcp. 8vo. ts. 
Fuller's Good Thoughts in Bad Times, Good 

Thoughts in Worfe Times, and Mixt Contemplations in better 
Times. New Edition, to which is added. The Caufe and Cure 
of a Wounded Confcience, fcp. 8vo. 6x. 

Memorials of the Life and Works of Thomas 

Fuller, D. D. by the Rev. Arthur T. Ruffell, fcp. 8vo. 6j. 

The Whole Duty of Man. A New Edition, 

revifed and correfted by the Rev. W. B. Hawkins, fcp. 8vo. bs. 

Bifhop Andrews's Private Devotions, with 

his Manual for the Sick, tranflated from the Original Greek, by 
the Rev. Peter Hall, fcp. 8vo. with Portrait. New Edit. y. 

Lanceloti Andrewes, Epifcopi Wintonienfis, 

Preces Privatae Quotidianae. Gr. et Lat. A New Edition 
very carefully corredled, fcp. 8vo. gj. 

Chaucer's Canterbury Tales, with an Eflay 

on his Language and Verfification, an Introdudory Difcourfe, 
and Gloflary, by Thomas Tyrwhitt. 5 vols, crown 8vo. with 
a Portrait, and an Engraving of the celebrated Pilgrimage, by 
Stothard, 2/. I2J. 6^/. 

Chaucer's Romaunt of the Rofe, Troilus 

and Crefeide, &c. with Life by Sir Harris Nicolas, 3 vols. 
crown 8vo. i/. iix. bd, 

*^,^* A Supplement to Tyrwhitt's Edition of Chaucer, which 
completes the Poetical Works. 






